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Abstract
Beginning with Theodore Roosevelt, the federal government has
established national wildlife refuges primarily to preserve species diversity
and fragile ecosystems. These refuges are also often home to land uses that
compete with these goals, including agriculture, hard-rock mining, oil and
gas development, and hunting. This Article first examines the importance of
national wildlife refuges and then discusses the competing land uses often
present within them.
The tension between competing land uses is particularly heightened
within the Klamath River Basin in southern Oregon and northern California.
The six national wildlife refuges there host some of the last remaining
wetlands in the Basin and provide a stopping point for over 260 migratory
bird species annually. The 1964 Kuchel Act codified the primary land use
conflict within two of these refuges by legislating that the Lower Klamath
National Wildlife Refuge and the Tule Lake National Wildlife Refuge be
“dedicated to the major purpose of waterfowl management, but with full
consideration to optimum agricultural use that is consistent therewith.” As
a result, agricultural development, called lease land farming, is present on
both refuges and even exceeds the acreage of wetlands at the Tule Lake
National Wildlife Refuge. Agricultural development impairs waterfowl
habitat within these refuges because it consumes water that is necessary for
the wetlands. Agricultural development also degrades water quality, which
can be deadly for wildlife. A recent program at these refuges attempts to
better harmonize agriculture with waterfowl by rotating the location of
agriculture and wetlands, allowing the land to naturally regenerate through
periodic flooding and subsequent wetland development. This “walking
wetlands” program has led to reduced pesticide usage, higher crop yields,
and increased numbers of migratory birds. While this is an improvement,
there is insufficient water in many years for both wetlands and farms. In
2012, for instance, water shortages caused a bird kill of more than 10,000
birds.
This Article investigates whether the refuges will receive more water
under either the recent Klamath River Basin Adjudication or the Klamath
Basin Restoration Agreement and concludes that the refuges will receive
more water in dry years under the latter. In addition, the United States
could not viably argue that because agriculture takes water that wetlands
need, agriculture is “inconsistent” with the purpose of waterfowl
management under the Kuchel Act. Water not used for agriculture would
not be available for wetlands because in the Klamath River Basin
Adjudication, the refuges received a much later priority date for refuge
purposes than for lease land farming. As a result, any water not used for
farming would just go to whoever is next in line under the prior
appropriation doctrine. Thus this Article further concludes that, while the
Klamath Basin Restoration Agreement ensures that farming will continue
160
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within the refuges for at least fifty more years, the United States could not
stop the farming with arguments based on water quantity anyway. As a
result, the Klamath Basin Restoration Agreement provides the best way
forward for the refuges.

I.

Introduction

The 538 national wildlife refuges in the United States are a unique
subpart of federally owned lands because they are the only federal lands
managed primarily for wildlife.1 They are not, however, managed solely for
wildlife. Rather, the U.S. Fish & Wildlife Service (“FWS”) follows the
compatibility principle, according to which the FWS permits multiple uses
within a refuge so long as those uses do not conflict with the primary
purposes of the refuge.2 Determining whether a particular use is compatible
with the primary purposes of a refuge is challenging, and the FWS often
defaults to allowing land uses such as farming, hunting, and natural
resource extraction within the refuges. This Article first discusses the
National Wildlife Refuge System generally and then turns to the competing
land uses often found within them. The national wildlife refuges in the
Klamath River Basin are then discussed because farming within these
refuges often conflicts with the refuges’ primary purposes.
Every national wildlife refuge “has its own story: a prehistory, a recent
past, a present—a story of place, involving people, nature, and
stewardship.”3 This is certainly true in the Klamath River Basin, which today
has six refuges. These refuges are stopping points for the “largest
concentrations of waterfowl in North America,” as millions of birds
migrating along the Pacific Flyway “darken[] the skies” during peak
migration.4 Just this year, in February 2013, the FWS counted over 390,000
waterfowl within the refuges.5 In total, over twenty different species of ducks

1. ROBERT L. FISCHMAN, THE NATIONAL WILDLIFE REFUGES: COORDINATING
CONSERVATION SYSTEM THROUGH LAW 32 (2003).
2.

A

Id. at 3.

3. LOREN MAC ARTHUR & DEBBIE S. MILLER, AUDUBON GUIDE TO THE NATIONAL
WILDLIFE REFUGES: ALASKA AND THE NORTHWEST 8 (David Emblidge ed., 2000).
4. Press Release, U.S. Fish & Wildlife Serv., Nat’l Wildlife Refuge Week Offers
Ams. Chance to Reconnect with Their Wildlife Heritage (Oct. 14, 1998), available at
http://www.fws.gov/mountain-prairie/pressrel/98-59.htm [hereinafter U.S. Fish &
Wildlife Serv. Oct. 14, 1998, Press Release].
5.
(2013),
13.pdf.
on the

U.S. FISH & WILDLIFE SERV., FEBRUARY 11, 2013 AERIAL WATERFOWL SURVEY 1
available at http://www.fws.gov/uploadedFiles/Aerial waterfowl survey 2-11For bird counts of specific species and from other dates, see Waterfowl Hunting
Klamath Basin National Wildlife Refuge Complex, U.S. FISH & WILDLIFE SERV.,
161

West

Northwest, Vol. 20, No. 1, Winter 2014

migrate through the Basin, along with the large snow-white tundra swans
and bald eagles and the small hermit warblers, tricolored blackbirds, and
mountain quails, to name just a few.6
While birds still migrate through the Basin in large numbers, they are
largely confined to the refuges. This was not always the case. The Klamath
River Basin “once held a sprawling mosaic of shallow, tule-choked lakes and
vast swamplands fed by runoff water from surrounding mountains and
uplands.”7 In the early 1900s, the Bureau of Reclamation (“BOR”) decided
that the Basin’s swamplands and surrounding high desert would be suitable
locations for families to settle and make a livelihood by farming the earth.8
In furtherance of the Klamath Reclamation Project (“the Project”), the BOR
drained both Lower Klamath Lake and Tule Lake—lakes that once covered
up to 80,000 acres and 110,000 acres of land, respectively.9 Ironically, after
draining the lakes to create farmland, the BOR realized it needed a place for
agricultural runoff to go.10 So, the Lower Klamath National Wildlife Refuge
(“Lower Klamath NWR”) survived, and the executive branch created the Tule
Lake National Wildlife Refuge (“Tule Lake NWR”), in part to serve as sumps
for the area’s farmlands.11
Not only do the refuges collect agricultural runoff, but farming occurs
within them. The 1964 Kuchel Act allows farming, or lease land agriculture,
within refuge boundaries so long as it is consistent with the primary
purposes of the refuges: namely, species conservation.12 Today, there are
5,000 and 17,000 acres of lease land farming within the Lower Klamath and
Tule Lake NWRs, respectively.13

http://www.fws.gov/refuge/Tule_Lake/visit/visitor_activities/hunting/waterfowl.html (last
updated Sept. 21, 2013).
6.

U.S. Fish & Wildlife Serv. Oct. 14, 1998 Press Release, supra note 4.

7. Doug Foster, Refuges and Reclamation: Conflicts in the Klamath Basin, 1904-1964,
103 OR. HIST. Q. 150, 150 (2002).
8. Id. at 152; ROBERT M. WILSON, SEEKING REFUGE: BIRDS
PACIFIC FLYWAY 47 (2010).

AND

LANDSCAPES

OF THE

9. Klamath Basin Gen. Stream Adjudication, Water Rights Claims (OAH Case
003) (Or. Water Res. Dept. Mar. 7, 2013) (partial order of determination), available
at http://www.oregon.gov/owrd/ADJ/docs/orders/Claims_consolidated_with_Case_003_
Klamath_Project.pdf [hereinafter Klamath Adjudication, OAH Case 003].
10.

Foster, supra note 7, at 173.

11.

Id.

12. Kuchel Act § 2, 16 U.S.C. § 695l (2006), available at http://www.usbr.gov/mp/
kbao/operations/land_lease/6_Laws/kuchel_act_pl88-567.pdf.
13. Bill O’Brian, Walking Wetlands Enrich Habitat and Farmland, U.S. FISH &
WILDLIFE SERV. NAT’L WILDLIFE REFUGE SYS., http://www.fws.gov/refuges/RefugeUpdate/
MayJun_2013/walking_wetlands.html (last updated Apr. 29, 2013).
162
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Over the years, agriculture and the refuges have been at odds over land
and boundaries; crop depredation because birds eats farmers’ crops; and
contaminated agricultural runoff, which can kill birds.14 Today, however, the
primary battle is over the quantity of water that the refuges receive. Both
the Lower Klamath and Tule Lake NWRs receive water from the Project’s
infrastructure.15 Through 2012, the Department of the Interior used a
hierarchy to distribute water that put the refuges last in line.16 As a result,
the refuges did not receive sufficient water in eight out of ten years for bird
wetland habitat.17 Water shortages were particularly devastating in 2012,
causing a bird kill of between 10,000 to 20,000 birds.18
Water allocation in the Basin, however, is changing. In March 2013,
the Oregon Water Resources Board issued its Final Order for the Klamath
Basin Adjudication (“Adjudication”),19 in which the FWS received water rights

14.

See Section V, infra.

15. KLAMATH BASIN RESTORATION AGREEMENT FOR THE SUSTAINABILITY OF PUBLIC AND
TRUST RESOURCES AND AFFECTED COMMUNITIES § 15.1.2.A.i (2010) [hereinafter KBRA],
available at http://klamathrestoration.gov/sites/klamathrestoration.gov/files/KlamathAgreements/Klamath-Basin-Restoration-Agreement-2-18-10signed.pdf.
16. Memorandum from the Reg’l Solicitor, Pac. Sw. Region to the Reg’l Dir.,
Bureau of Reclamation, Mid-Pac. Region (July 25, 1995) [hereinafter Department of
the Interior July 25, 1995 Memorandum], reprinted in BUREAU OF RECLAMATION, KLAMATH
PROJECT: HISTORIC OPERATION app. A (2000), available at http://www.usbr.gov/mp/kbao/
docs/Historic Operation.pdf.
17. Sarah Gilman, Last in Line, GOAT BLOG (Apr. 24, 2012, 6:00 AM), http://www.
hcn.org/blogs/goat/last-in-line.
18. The lack of water caused the birds to pack densely within the Lower
Klamath NWR. Because they were so densely packed, the worst avian cholera
outbreak in the last decade occurred. Id.; Leslie Kaufman, A Rough Patch for Western
Waterfowl, NYTIMES.COM (Apr. 19, 2012, 7:53 AM), http://green.blogs.nytimes.com/2012/
04/19/a-rough-patch-for-western-waterfowl; Jeff Barnard, Drought, Cholera Kill 10,000
Birds at Vital Refuge, NBCNEWS.COM (Apr. 8, 2012, 9:33 AM), http://www.nbcnews.com/
id/46987169/ns/us_news-environment/t/drought-cholera-kill-birds-vital-refuge; Peter
Fimrite, Migrating Waterfowl Die from Lack of Water, SFGATE.COM (Apr. 21, 2012, 4:00 AM),
http://www.sfgate.com/science/article/Migrating-waterfowl-die-from-lack-of-water-349
8382.php; Cholera Kills Thousands of Waterfowl in Klamath, WILDLIFE MGMT. INST.,
http://www.wildlifemanagementinstitute.org/index.php?option=com_content&view=
article&id=588:cholera-kills-thousands-of-waterfowl-in-klamath&catid=34:ONB%20A
rticles&Itemid=54 (last visited May 8, 2013).
19. Or. Water. Res. Dept., Klamath River Basin Adjudication, OREGON.GOV,
http://www.oregon.gov/owrd/Pages/adj/index.aspx (last visited Apr. 14, 2013).
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for the refuges.20 In addition, the Klamath Basin Restoration Agreement
(“KBRA”) is a historic settlement between numerous stakeholders
concerning—among other things—the division of water rights within the
Basin.21 The KBRA needs, but has not yet received, Congressional
approval.22 This Article investigates whether the refuges will get more water
through the Adjudication or the KBRA. It concludes that, while the refuges
will receive a lower quantity of water in wet years under the KBRA, they are
more likely to receive water in dry years, which is essential to prevent
catastrophic events like the 2012 bird kill.
Opponents argue that the KBRA is harmful to the refuges, primarily
because it ensures that lease land agriculture will continue for another fifty
years.23 Environmentalists argue that lease land agriculture is inconsistent
with the refuges’ primary purposes—as mandated by the Kuchel Act—
because it takes water that could be used for wetlands and, by extension,
wildlife.24 However, this is not a viable argument for the FWS to make; if
Congress does not pass the KBRA, the priorities established in the
Adjudication will govern water rights in the Basin. The Adjudication puts
the refuges in an even worse position.25 In the Adjudication, the FWS
received a 1905 priority date for lease land agriculture and much later
priority dates for refuge purposes.26 Thus, any water not used for agriculture

20. Reed Marbut, Legal Aspects of Upper Klamath Basin Water Allocation, in WATER
ALLOCATION IN THE KLAMATH RECLAMATION PROJECT, 2001 at 75, 87 (2002), available at
http://extension.oregonstate.edu/catalog/html/sr/sr1037-e/legal.pdf.
21. Tony Barboza, Water War Between Klamath River Farmers, Tribes Poised to Erupt,
L.A. TIMES (May 7, 2013), http://www.latimes.com/news/local/la-me-klamath-201305
07,0,1265691.story.
22.

Id.

23. The KBRA explicitly supports lease land farming, KBRA, supra note 15, §
15.4.3, and it governs the relationship between the parties for 50 years. Id. § 1.6.
Thus, argues some environmental groups, lease land farming is locked in for 50
years.
See, e.g., WATERWATCH, KLAMATH LEGISLATION CONCERNS, COMMENTS AND
RECOMMENDATIONS (2010), available at http://waterwatch.org/wp-content/uploads/2011/
07/WW-Klamath-Legislative-Concerns-and-Recommendations-2010.pdf.
24. John DeVoe, In the Klamath Basin, too little water promised to too many interests,
OR. LIVE (Apr. 22, 2012, 4:00 AM), http://www.oregonlive.com/opinion/index.ssf/2012/
04/in_the_klamath_basin_too_littl.html.
25. Lease land agriculture could be inconsistent with the primary purposes of
the refuges for other reasons, for example because it degrades water quality. This
Article however, focuses on water quantity.
26. Klamath Adjudication, OAH Case 003, supra note 9; Klamath Basin Gen.
Stream Adjudication, Claim Nos. 313-316, at 15, 25, 27, 29 (Or. Water Res. Dept. Mar.
7, 2013) (partial order of determination), available at http://www.oregon.gov/owrd/ADJ/
164
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would go to whoever is next in line, not to the wetlands. As a result, this
Article concludes that even though the KBRA locks in lease land agriculture
for fifty years, it still presents the best way forward for the refuges and the
FWS should continue to support it.

II. The National Wildlife Refuge System
The U.S. Fish & Wildlife Service manages 538 wildlife refuges within
the United States, which are part of the National Wildlife Refuge System
(“NWR System”).27 This Section introduces the NWR System and discusses
the importance of these national wildlife refuges, both for wetlands and
species preservation.

A. Introduction to the National Wildlife Refuge System
Theodore Roosevelt became the first President to set aside land to
protect wildlife when he established a federal bird reservation on Florida’s
Pelican Island in 1903.28 From its modest beginnings—this first reservation
consisted of a five-acre island29—the NWR System has grown substantially.
Today, there are approximately ninety-two million acres of national wildlife
refuges within the United States, eighty percent of which are located in
Alaska.30 Along with national wildlife refuges, the NWR System also includes
wetland management districts and coordination areas.31 The NWR System

docs/orders/Claims_300_320_USFWS.pdf; Klamath Basin Gen. Stream Adjudication,
Claim Nos. 318-320, at 12, 18, 20 (Or. Water Res. Dept. Mar. 7, 2013) (partial order of
determination), available at http://www.oregon.gov/owrd/ADJ/docs/orders/Claims_300_
320_USFWS.pdf.
27. U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-03-517, NATIONAL WILDLIFE REFUGES:
OPPORTUNITIES TO IMPROVE THE MANAGEMENT AND OVERSIGHT OF OIL AND GAS ACTIVITIES ON
FEDERAL LANDS 1 (2003), available at http://www.gao.gov/new.items/d03517.pdf.
28. History of Pelican Island, U.S. FISH & WILDLIFE SERV., http://www.fws.gov/pelican
island/history.html (last updated Sept. 18, 2009).
29.

Id.

CAROL HARDY VINCENT, CONG. RESEARCH SERV., RL32393, FEDERAL LAND
MANAGEMENT AGENCIES: BACKGROUND ON LAND AND RESOURCES MANAGEMENT 43 (2004),
available at http://assets.opencrs.com/rpts/RL32393_20040802.pdf. While the 1997
Improvement Act applies to the Alaskan national wildlife refuges, there are also
unique laws that apply to these refuges. See, e.g., FISCHMAN, supra note 1, at 183-92.
This Article focuses on the refuges located within the continental United States.
30.

31. U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 27, at 1, 7. Coordination areas
consist of federally owned lands that are managed by states via either cooperative
agreements or long-term leases from the FWS. Id. at 7, n.3. Wetland management
districts consist of Waterfowl Production Areas and conservation easements. Id. at 7.
165
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has a presence in all fifty states and comprises a “tangle of land units,” each
of which was developed “piecemeal” “in response to crises, personal
preferences of high-ranking officials (and legislators), funding availability,
social program priorities, donations, and, of course, wildlife needs.”32
Beginning in the 1940s with a Presidential Proclamation, the federal
government has tried to consolidate and define these diverse units.33 In
1956, Congress established the FWS,34 which manages the refuges; ten years
later, Congress designated the NWR System.35 In 1997, Congress, through
the National Wildlife System Improvement Act, established a mission for the
NWR System: “conservation, management, and where appropriate,
restoration of the fish, wildlife, and plant resources and their habitats within
the United States for the benefit of present and future generations of
Americans.”36

B. Importance of National Wildlife Refuges
National wildlife refuges are an integral part of the patchwork of
federal lands.37 They “contain a wider variety of ecosystem types than any of
the other federal land systems,”38 including wetland ecosystems. Equally
important, all national wildlife refuges share a general purpose of species

Waterfowl Production Areas are defined as “any wetland or pothole area acquired
pursuant to section 4(c) of the amended Migratory Bird Hunting Stamp Act . . . and
administered by [FWS] as a part of the National Wildlife Refuge System.” 50 C.F.R. §
25.12(a) (2013). These districts generally have less restrictive public use conditions
and management efforts focus primarily on increasing bird populations. FISCHMAN,
supra note 1, at 26. Coordination areas and wetland management districts are
outside the scope of this Article.
32.

FISCHMAN, supra note 1, at 23.

33. The Proclamation renamed various land units, such as Migratory Bird
Refuges, Refuges, Reservation Refuges, Waterfowl Refuges, and Reservations, as
National Wildlife Refuges. Proclamation No. 2416, 5 Fed. Reg. 2677, 2677-80 (July 25,
1940); see also FISCHMAN, supra note 1, at 24.
34. Fish and Wildlife Act of 1956 § 3, 16 U.S.C. § 742b (2006); FISCHMAN, supra
note 1, at 32.
35. National Wildlife Refuge System Administration Act of 1966, 16 U.S.C. §
668dd (2006); FISCHMAN, supra note 1, at 32.
36.

U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 27, at 1, 7.

37. According to the 1997 Improvement Act, national wildlife refuges should
be maintained for “biological integrity, diversity, and environmental health.” National
Wildlife Refuge System Improvement Act of 1997, 16 U.S.C. § 668dd(a)(4)(B) (2006).
38.
166
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conservation.39
Wetlands preservation and species conservation are
intertwined because many of the species that live within national wildlife
refuges need wetlands to survive.40
1. National Wildlife Refuges Protect Wetlands
Wetlands are a diverse category of ecosystems that elude easy
definition.41 Scientists and regulators primarily categorize wetlands based
on the types of soils, plants, and hydrology present.42 Often, these areas are
described as “transition or intermediate zones between terrestrial and
aquatic ecosystems.”43 Not surprisingly, the biological and geochemical
processes that occur within wetlands have benefits for both the terrestrial
and aquatic ecosystems that they border.44 The direct benefits of wetlands
include:


Habitat for aquatic birds and other animals and plants,
including numerous threatened and endangered species;



Production of fish and shellfish;



Water storage;



Water purification;



Recreation;



Timber production;



Food production;



Education and research opportunities; and



Open space and aesthetic values.45

Yet, despite their value, the acreage of wetlands in the continental
United States has declined by over fifty percent since European settlers

39.

Id. at 23.

40. “Ducks, geese, and swans need wetlands to survive, and the degree of their
dependence varies by species. Most waterfowl nest on or near wetlands.” WILSON,
supra note 8, at 17.
41. See THEDA BRADDOCK, WETLANDS: AN INTRODUCTION
PERMITTING 7 (1995).
42.
OF ISSUES

TO

ECOLOGY,

THE

LAW,

AND

CLAUDIA COPELAND, CONG. RESEARCH SERV., RL33483, WETLANDS: AN OVERVIEW
2 (2010). For a variety of definitions, see BRADDOCK, supra note 41, at 6-9.

43.

COPELAND, supra note 42, at 5.

44.

Id.

45.

Id. at 3.
167
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arrived.46 Today, there are approximately 107.7 million acres of wetlands in
the continental United States.47 Over 1.7 million acres of these wetlands are
located within the NWR System.48 In addition, more than half of the
national wildlife refuges include wetlands that animals use as nesting
habitat.49
The importance of wetlands for species conservation has long been
recognized. Prior to the Clean Water Act, the majority of protected wetlands
were purchased by either the FWS or state fish and game agencies to protect
game species.50 “The availability and adequacy of wetlands, more than any
other factors, govern the abundance and distribution of our waterfowl
resource.”51
2. National Wildlife Refuges Are Critical for Species
Conservation
National wildlife refuges are important for species conservation
because they are the only major federal public land system that is managed
primarily to benefit wildlife.52 Currently, refuges provide habitat for more

46. Id. at 4 (The FWS estimates that before European settlers arrived, there
were over 220 million acres of wetlands in the contiguous United States. In 2004,
there were approximately 107.7 million acres). Wetlands were historically drained
because they were seen as a “menace and hindrance” to development. SAMUEL P.
SHAW & C. GORDON FREDINE, U.S. GEOLOGICAL SERV., Circular 39, A Century of Wetland
Exploitation, in WETLANDS OF THE UNITED STATES (1956), available at http://www.npwrc.
usgs.gov/resource/wetlands/uswetlan/century.htm.
47.

COPELAND, supra note 42, at 4.

48. The State of the Birds 2011, U.S. FISH & WILDLIFE SERV., http://www.stateofthe
birds.org/2011 (last visited Apr. 13, 2013). As of 2006, there were a total of 23,844,210
acres of wetlands in the entire NWR System. U.S. FISH & WILDLIFE SERV., AN
INDEPENDENT EVALUATION OF THE EFFECTIVENESS OF THE U.S. FISH & WILDLIFE SERVICE’S
NATIONAL WILDLIFE REFUGE SYSTEM 26 (2008), available at http://www.fws.gov/refuges/
pdfs/NWRS_Evaluation_FullReport.pdf.
49. SAMUEL P. SHAW & C. GORDON FREDINE, U.S. GEOLOGICAL SERV., Circular 39,
Public Waterfowl Areas, in WETLANDS OF THE UNITED STATES (1956), available at http://www.
npwrc.usgs.gov/resource/wetlands/uswetlan/public.htm.
50.

BRADDOCK, supra note 41, at 11.

51. SHAW & FREDINE, supra note 49; see N. AM. BIRD CONSERVATION INITIATIVE, THE
STATE OF THE BIRDS 2011: REPORT ON PUBLIC LANDS & WATERS 4 (2011), available at
http://www.stateofthebirds.org/State of the Birds 2011.pdf (“Our nation’s acquisition
and management of wetlands have contributed to a notable increase in wetland bird
populations in the past 40 years.”). In fact, the FWS prioritizes wetlands for
acquisition because of their value for waterfowl. Id. at 10.
52.
168
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than 700 bird, 220 mammal, 250 reptile and amphibian, and 200 fish
species.53
In some cases, the federal government strategically acquired lands to
conserve species. Specifically, the federal government established fifty-six
refuges to protect endangered species, including Crystal River in Florida,
which it created to protect the manatee.54 In total, approximately twenty
percent of the threatened or endangered species in the United States can be
found on NWR System lands.55 In addition, there are also clusters of refuges
along the four major bird migration corridors, or flyways, across the United
States.56

III. National Wildlife Refuges Comprise Varied and Often
Competing Land Uses
Different management policies govern the use of federal lands. Some
federal lands, for example Bureau of Land Management lands, are managed
for multiple uses, while others are managed for exclusive uses.57 In contrast,
the FWS manages national wildlife refuges using the “compatibility
principle,” according to which it permits uses that do not “materially
interfere with or detract from” either the primary purposes of the NWR
System or an individual refuge.58 Thus, national wildlife refuges generally
occupy a middle ground on the management spectrum.59
Because of the compatibility principle and because national wildlife
refuges do not evoke the same national pride and romanticism as our

53.

Id. at 29.

54.

MAC ARTHUR & MILLER, supra note 3, at 7; FISCHMAN, supra note 1, at 29.

55. Theodore Roosevelt IV, Forward to LOREN MAC ARTHUR & DEBBIE S. MILLER,
AUDUBON GUIDE TO THE NATIONAL WILDLIFE REFUGES: ALASKA AND THE NORTHWEST, at x
(David Emblidge ed., 2000).
56. FISCHMAN, supra note 1, at 29. The four major flyways are the Atlantic,
Mississippi, Central, and Pacific. Id.
57.

Id. at 4.

58. See 16 U.S.C. § 668ee(1) (2006) (definition of compatible use); see also id. §
668dd(a)(2) (“mission of the System is to administer a national network of lands and
waters for the conservation, management, and where appropriate, restoration of the
fish, wildlife, and plant resources and their habitats within the United States for the
benefit of present and future generations of Americans”); id. § 668dd(d)(1)(A) (stating that
the refuges may allow compatible uses within them); see also FISCHMAN, supra note 1, at 3.
59. This is not always the case because the compatibility principle could
dictate that refuge lands be completely closed to the public. KORI CALVERT ET AL.,
CONG. RESEARCH SERV., RL33525, RECREATION ON FEDERAL LANDS 26 (2008), available at
http://assets.opencrs.com/rpts/RL33525_20081028.pdf. For example, island refuges
for nesting seabirds may be closed to the public. Id.
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national parks, such as Yellowstone National Park and Rocky Mountain
National Park,60 refuges are often subject to competing, incompatible uses
that often go unnoticed61:
The [NWR] System has been the unappreciated, quiet, middle
child in the family of federal public lands. Neither the oldest nor
the youngest, the largest nor the smallest, the most protected
nor the least restricted, the [NWR] System has languished at the
periphery of public consciousness and legal scrutiny of public
lands.62
In fact, national wildlife refuges operate with less money both per employee
and per acre than any other federal land management agency.63

A. Land Uses Within National Wildlife Refuges
In addition to ensuring sufficient habitat for wildlife, the FWS allows
many other uses within national wildlife refuges, including hard-rock
mineral development, oil and gas development, hunting, recreation, grazing,
farming, and logging.64 Some form of recreation occurs on all but two
percent of the refuges.65 Over 1.5 million people hunt waterfowl, big game,
upland birds, and small mammals on 290 of the refuges.66 Fishing is also a
common activity, attracting six million visitors annually67 to 307 of the
refuges.68 Nonrecreation secondary uses are also routinely allowed.
Between 1939 and 1945, the U.S. Air Force even used refuges for bombing
practice,69 and as of 1989, the military was using refuges for both air and

60.

One exception is likely the Arctic National Wildlife Refuge.

61. Robert L. Fischman, The Significance of National Wildlife Refuges in the
Development of U.S. Conservation Policy, 21 J. LAND USE & ENVTL. L. 1, 2 (2005).
62.

FISCHMAN, supra note 1, at xi.

63.

Roosevelt, supra note 55, at xi.

64.

U.S. GOV’T ACCOUNTABILITY OFFICE, GAO/RCED-89-196, NATIONAL WILDLIFE
REFUGES: CONTINUING PROBLEMS WITH INCOMPATIBLE USES CALL FOR BOLD ACTION 17 (1989).
65.

FISCHMAN, supra note 1, at 30.

66. U.S. Fish & Wildlife Serv. Oct. 14, 1998 Press Release, supra note 4;
FISCHMAN, supra note 1, at 30.
67. U.S. FISH & WILDLIFE SERV., DISCOVER NATURE’S BEST HUNTING & FISHING: THE
NATIONAL WILDLIFE REFUGE SYSTEM 2 (2002), available at http://www.fws.gov/refuges/pdfs/
factsheets/FactSheetHuntFish.pdf.
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68.

U.S. Fish & Wildlife Serv. Oct. 14, 1998 Press Release, supra note 4.

69.

MAC ARTHUR & MILLER, supra note 3, at 6.
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ground exercises.70 Today, oil and gas extraction on thirty-six national
wildlife refuges comprises approximately one percent of domestic
production.71 Additional recreational and nonrecreational uses are listed in
Table 1.
Table 1. Examples of Land Uses within National Wildlife Refuges72
Land Use

Percentage of Refuges
Recreational Land Uses
Wildlife Observation
83
Horseback Riding
27
Motor Boating
35
Camping
19
NonRecreation Secondary Uses
Commercial Fishing
18
Grazing
35
Logging
19
Rights-of-Way
49

B. These Land Uses Are Often Inconsistent with Wetlands
Conservation and Species Preservation.
Ideally, humans and nature could integrate in a way that is beneficial
for both. However, the potential for, and repeated examples of, humanity
overrunning and degrading landscapes, often leading to species extinction,
has resulted in many conservationists and environmentalists advocating for
restricted human use in an area. The National Park Service, which protects
pristine landscapes and prohibits hunting within the national parks,
exemplifies this mentality.73 In contrast, the national wildlife refuges are a
place where individuals and nature try to coexist, “[p]roviding local people
with decent livelihoods while sustaining . . . natural integrity.”74 Granted,
this is easier said than done:
[t]he most enduring controversy concerning the [NWR System]
has been that of conflicting uses, with some critics arguing that
[the] FWS has been too lenient in its decisions about commercial

70.

U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 64, at 17.

71.

Id. at 3.

72.

Id. at 17.

73.

See 36 C.F.R. § 2.2 (2013); FISCHMAN, supra note 1, at 5.

74.

FISCHMAN, supra note 1, at 5.
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and extractive uses or developed recreation; others criticize its
policies as too restrictive. Specific conflicts have arisen between
such activities as grazing, energy extraction, power boat
recreation, motorized access, and similar activities on the one
hand, and the purposes for which refuges were designated on the
other.75
Oil and gas development is an example of a land use that often
detracts from the primary purposes of the refuges. Management of oil and
gas development varies wildly between refuges. For example, some refuges
issue permits for oil and gas development, while others do not.76 The latter
often are not even aware of the extent of oil and gas activities within their
boundaries.77 At these refuges, the odds that oil and gas development
conflicts with the primary purposes of the refuges are high. A 2003 U.S.
Government Accountability Office study found that oil and gas development
causes soil and groundwater contamination on many refuges,78 providing
further evidence that this land use can conflict with many refuges’ primary
purposes. To reduce the likelihood that oil and gas development will cause
soil and groundwater contamination on the refuges, the FWS will soon issue
nation-wide regulations.79 A stronger response—like banning oil and gas
development altogether—is nearly impossible because the mineral rights at
many refuges are privately held.80 With regard to other land uses, however,
the FWS can, at least in theory, weigh those land uses with the primary
purposes and decide whether they should continue.
To facilitate this process, the 1997 Refuge System Improvement Act
created a hierarchy of uses within the refuge system (listed in descending
order): conservation and individual refuge purposes, wildlife-dependent

75.

VINCENT, supra note 30, at 48-49.

76.

U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 27, at 4.

77. Id. at 3-4. The U.S. Government Accountability Office attributes the
discrepancies between the refuges to: (1) uncertainty regarding the FWS’s legal
authority to require access permits in cases where the mineral rights are separated
from the surface rights but the deed does not give the FWS express authority to
require a permit and (2) a lack of “guidance, resources, and training to properly
monitor oil and gas operations.” Id. at 4-5.
78. Press Release, Pub. Emps. for Envtl. Responsibility, Nat’l Wildlife Refuges
to Regulate Oil & Gas Drilling: Agency Acts on PEER Rulemaking Petition to Curb
Damage of Energy Prod. (July 2, 2012), available at http://www.peer.org/news/newsreleases/2012/07/02/national-wildlife-refuges-to-regulate-oil-and-gas-drilling.
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79.

Id.

80.

FISCHMAN, supra note 1, at 198.
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recreation, other uses.81 This act was largely a response to a 1989 U.S.
Government Accountability Office report,82 which found that secondary uses
were incompatible with species preservation on almost sixty percent of the
nation’s refuges.83
The FWS has implemented this hierarchy with mixed results. On one
hand, inconsistent land uses appear to continue and even expand.
According to the 1989 report, refuge managers considered waterfowl and
small game hunting to be harmful at twenty-five and eleven percent of the
refuges, respectively.84 Despite this fact, the 1997 Act considers hunting
wildlife dependent recreation, so it is given a higher priority in the hierarchy
of uses.85 In response, the FWS continues to expand hunting opportunities
on the refuges, most recently in 2012.86 While hunting may not be
incompatible with the primary purposes of all refuges, given that hunting is
currently allowed on over half of the refuges,87 some incapability likely still
exists. The FWS has, however, stopped some incompatible uses. For
example, the FWS declared grazing incompatible with the primary purposes
of the Little Pend Oreille National Wildlife Refuge in Washington.88 It also
deemed commercial canoeing incompatible with the primary purposes of
the Fort Niobrara National Wildlife Refuge89 and recently proposed to reduce

81. See 16 U.S.C. § 668dd(a)(3)(C) (2006) (“compatible wildlife-dependent
recreational uses are the priority general public uses of the System and shall receive
priority consideration in refuge planning and management”); id. § 668dd(a)(4)(H) (“In
administering the System, the Secretary shall … recognize compatible wildlifedependent recreational uses as the priority general public uses of the System
through which the American public can develop an appreciation of fish and
wildlife.”). For an in-depth analysis of the priority system established by the 1997
Refuge Improvement Act, which was implemented via regulations, see FISCHMAN,
supra note 1, at 93-99.
82.

FISCHMAN, supra note 1, at 202.

83.

U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 64, at 4.

84.

Id. at 20.

85. 16 U.S.C. § 668ee(2) (2006) (“wildlife-dependent recreation . . . mean[s] a
use of a refuge involving hunting, fishing, wildlife observation and photography, or
environmental education and interpretation”); FISCHMAN, supra note 1, at 90.
86. Press Release, U.S. Fish & Wildlife Serv., U.S. Fish & Wildlife Serv.
Announces New Hunting Opportunities On Nat’l Wildlife Refuges (Sept. 11, 2012),
available at http://www.fws.gov/pacific/news/news.cfm?id=2144375109.
87.

Id.

88.

Stevens Cnty. v. U.S. Dep’t of Interior, 507 F. Supp. 2d 1127, 1129 (E.D. Wash. 2007).

89.

Niobrara River Ranch, LLC v. Huber, 277 F. Supp. 2d 1020, 1025-26 (D. Neb. 2003).
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haying by sixty percent at the Bear Lake National Wildlife Refuge and the
Oxford Slough Waterfowl Production Area in Idaho.90
The conflicting evidence regarding the FWS’s implementation of the
compatibility principle shows that the FWS is often “torn between putting
people or wildlife first.”91 This struggle is also evident in the Klamath River
Basin, where two of the six national wildlife refuges allow agricultural
development.

IV. The Klamath River Basin’s National Wildlife Refuges
The Klamath River Basin in southern Oregon and northern California92
stretches from the “high desert” in the upper Basin to the “foggy redwoods”
in the lower Basin,93 encompassing over 15,000 square miles in total.94 This
Section introduces the six national wildlife refuges within the Basin and
discusses the importance of these refuges for wetlands and species
preservation.

A. The Klamath River Basin Has Six Wildlife Refuges95
As part of the Klamath Reclamation Project, authorized in 1905, the
Bureau of Reclamation (“BOR”) “reclaimed” lakes and marshes for
agricultural development and artificial water storage to provide water to over
200,000 acres of land.96 Recognizing that biological diversity was also
important, Presidents established four national wildlife refuges by executive

90. Press Release, U.S. Fish & Wildlife Serv., Bear Lake Nat’l Wildlife Refuge
Releases Its Draft Comprehensive Conservation Plan & Envtl. Assessment (Sept. 28,
2012), available at http://www.fws.gov/pacific/news/news.cfm?id=2144375119.
91. Heather Hanson, Keeping the Wild in National Wildlife Refuges, HIGH COUNTRY
NEWS (Apr. 6, 2011, 12:00 AM), http://www.hcn.org/blogs/range/keeping-the-wild-innational-wildlife-refuges.
92. DAVE MAUSER & TIM MAYER, U.S. FISH & WILDLIFE SERV., EFFECTS OF THE KLAMATH
BASIN RESTORATION AGREEMENT TO LOWER KLAMATH, TULE LAKE, AND UPPER KLAMATH
NATIONAL WILDLIFE REFUGES 1 (2011) (on file with author).
93. STEVE PEDERY, REFUGES IN PERIL: FISH, WILDLIFE, AND THE KLAMATH WATER CRISIS
1 (2004), available at http://earthjustice.org/sites/default/files/library/reports/Klamath_
Report_2004.pdf.
94.

WATER EDUC. FOUND., LAYPERSON’S GUIDE TO THE KLAMATH RIVER 4 (2011).

95. For a map of the Klamath River Basin that includes the locations of the
national wildlife refuges, see WILDERNESS SOC’Y CTR. FOR LANDSCAPE ANALYSIS, KLAMATH
RIVER BASIN, available at http://www.energy.ca.gov/klamath/documents/klamath-projectmap.pdf.
96.
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MAUSER & MAYER, supra note 92, at 2.
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order, either within or near the Project: Lower Klamath in 1908,97 Clear Lake
in 1911,98 Upper Klamath in 1928,99 and Tule Lake in 1932.100 Later, in 1958,
the federal government established the Klamath Forest NWR and then in
1978, it established the Bear Valley NWR to protect the bald eagle, which the
FWS had designated a threatened species in Oregon the same year.101 In
1998, Congress renamed the Klamath Forest NWR the Klamath Marsh
NWR.102

B. These Wildlife Refuges Are Important Both for Wetlands
Preservation and Species Conservation
1. Wetlands Preservation
The Klamath River Basin historically had over 350,000 acres of
wetlands, primarily located in the vicinity of Upper Klamath Lake, Tule Lake,

97. The Lower Klamath NWR was established via Executive Order 924 on August
8, 1908 “as a preserve and breeding ground for native birds.” Id. The refuge was
originally named the Klamath Lake Reservation. WATER EDUC. FOUND., supra note 94, at 14.
98.

MAUSER & MAYER, supra note 92, at 2.

99. The Upper Klamath NWR was established by Executive Order 4851 on April
3, 1929, “as a refuge and breeding found [sic] for birds and wild animals.” Id. The
Upper Klamath National Wildlife Refuge consists of three units: Hank’s Marsh
(approximately 1,191 acres), Upper Klamath Marsh (13,775 acres), and the
Agency/Barnes Unit (9,796 acres). Id. at 15.
100. The Tule Lake NWR was established on October 4, 1928, by Executive
Order Number 4,975 and was amended by Executive Order Number 5,945 on
November 3, 1932, and Executive Order Number 7,341 on April 10, 1936. Id. at 2. The
original implementing Executive Order dedicates the Tule Lake NWR as “a refuge and
breeding ground for native birds.” U.S. FISH & WILDLIFE SERV., DRAFT ENVIRONMENTAL
ASSESSMENT: IMPLEMENTATION OF THE AGRICULTURAL PROGRAM ON TULE LAKE NATIONAL
WILDLIFE REFUGE 1.6-1.7 (2001) [hereinafter TULE LAKE NWR DRAFT EA] (on file with
author); MAUSER & MAYER, supra note 92, at 2; Klamath Basis Crisis, Klamath Project
Timeline 1882-2008, KLAMATH BASIN WATER CRISIS, http://klamathbasincrisis.org/water
marks/pg4Atimeline021508.htm (last updated May 7, 2009); Fact Sheet: Natural History,
Ecology, and History of Recovery, U.S. FISH & WILDLIFE SERV., http://www.fws.gov/midwest/
eagle/recovery/biologue.html (last revised June 2007). The Tule Lake NWR was
originally named the “Tule Lake Bird Refuge.” WATER EDUC. FOUND., supra note 94, at 14.
101.

Klamath Basis Crisis, supra note 100.

102.

U.S. FISH & WILDLIFE SERV., KLAMATH MARSH NATIONAL WILDLIFE REFUGE: FINAL
COMPREHENSIVE CONSERVATION PLAN AND ENVIRONMENTAL ASSESSMENT 7 (2010)
[hereinafter KLAMATH FINAL COMPREHENSIVE CONSERVATION PLAN], available at
http://www.fws.gov/klamathbasinrefuges/KlamathMarshCCP/FINAL/Klamath_Marsh_
CCP_Final[1].pdf.
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and Lower Klamath Lake.103 Wetlands in the Basin supported numerous
plant species, including woksam. A type of water lily, woksam blanketed up
to 10,000 acres of Klamath Marsh in the 1800s with its yellow rose-like
flower.104 In addition to adding color to Klamath Marsh, which is located
within view of the eastern slope of the snowcapped Cascade Mountain
Range,105 the woksam’s seeds, called wocus, were a dietary staple for the
Klamath Tribes.106 The Klamath Tribes ground wocus into flour107 to make
cakes and also used it in soups.108 Today, less than 500 acres of Klamath
Marsh is suitable wocus habitat.109
The BOR drained approximately three-quarters of the historic wetlands
for farmland as part of the Project.110 The national wildlife refuges in the
Basin are important because a substantial portion of the remaining

103.

MAUSER & MAYER, supra note 92, at 1.

104. Wocus (Water Lilly), KLAMATH TRIBES, http://klamathtribes.org/background/
wocus.html (last visited May 12, 2013); KLAMATH FINAL COMPREHENSIVE CONSERVATION
PLAN, supra note 102, at 5. “Large areas of marsh are completely covered with this
water-lily to the exclusion of almost everything else.” Samuel Alfred Barrett, The
Material Culture of the Klamath Lake and Modoc Indians of Northeastern California and Southern
Oregon, U.C. PUBLICATIONS AM. ARCHAEOLOGY & ETHNOLOGY 239, 242-43 (1910).
105.

KLAMATH FINAL COMPREHENSIVE CONSERVATION PLAN, supra note 102, at 1.

106. Wocus (Water Lilly), supra note 104. They also use the dried wocus shells as
a dye. Id.; Barrett, supra note 104, at 242-43. The Klamath Tribes include the Klamath,
Modoc, and Yahooskin people. The Klamath, Modoc, and Yahooskin Mission Statement, THE
KLAMATH TRIBES, http://klamathtribes.org/index.html (last visited May 13, 2013).
107.

IAN A. SKOGGARD, CULTURE SUMMARY: KLAMATH 3 (1998).

108. ROBERT H. RUBY ET AL., A GUIDE TO THE INDIAN TRIBES OF THE PACIFIC NORTHWEST
142 (3d ed. 2010).
109. KLAMATH FINAL COMPREHENSIVE CONSERVATION PLAN, supra note 102, at 123. The
FWS is however, trying to increase the amount of wocus habitat to 1,000 acres to 2,000
acres. Id.
110. Scott Learn, Water Cutoff Contributes to Klamath Basin Bird Deaths, Highlights
Challenge Facing Crucial Wildlife Refuges, OR. LIVE (Apr. 6, 2012, 9:18 AM),
http://www.oregonlive.com/environment/index.ssf/2012/04/water_cutoff_contributes_
to_kl.html. The engineering feats that destroyed wetlands in the name of
“reclamation” are astounding. The Klamath Reclamation Project converted a
“shallow lake-marsh system to an agricultural and waterfowl refuge system.” Ron
Hathaway & Teresa Welch, Background, in WATER ALLOCATION IN THE KLAMATH
RECLAMATION PROJECT, 2001, at 31, 35 (2002), available at http://extension.oregonstate.
edu/catalog/html/sr/sr1037-e/background.pdf. For example, approximately 40,000
acres of wetlands surrounding Upper Klamath Lake were “diked off, drained, and
converted to agricultural use” as part of the Klamath Reclamation Project. Id.
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wetlands are located within them.111 In fact, the only surviving wetlands
associated with both Lower Klamath Lake and Tule Lake are located within
the respective refuges.112
A majority of the wetlands—fifty-nine percent—within the Lower
Klamath and Tule Lake NWRs are called semi-permanent wetlands because
the FWS maintains their water levels year-round.113 The remainder of the
wetlands are seasonal, which the FWS flood periodically to ensure there is
sufficient food for the birds (primarily seeds and aquatic invertebrates) and
opportunities for hunting.114 The FWS currently floods the seasonal
wetlands from mid-August through January to coincide with the arrival of the
majority of the waterfowl in mid-August and the hunting season, which
starts in October.115
A diversity of plants flourish within the managed wetlands.116 Plants
within semipermanent wetlands can be classified according to whether they
are submerged, pierce the water surface, or float on top of it.117 Submerged
plants include milfoil,118 which has feathery stalks that sway through the
water, and the sago,119 which is simlar to a reed. Cattails and bulrushes are
classified as emergent vegetation.120 The coontail,121 bright-green duckweed,

111.

MARTIN D. SMITH & JAMES E. WILEN, ANALYSIS OF A SPATIAL ROTATION PLAN FOR
1 (2000), available at http://ageconsearch.umn.
edu/bitstream/21847/1/sp00sm01.pdf.

THE TULE LAKE NATIONAL WILDLIFE REFUGE

112. Refuge History: Klamath Basin National Wildlife Refuges, U.S. FISH & WILDLIFE
SERV., http://www.fws.gov/klamathbasinrefuges/history.html (last updated Apr. 1,
2009). For a visual comparison between historic and present-day wetlands in the
vicinity of Lower Klamath Lake and Tule Lake, see Foster, supra note 7, at 153.
113. Joseph P. Fleskes, Wetlands of the Central Valley of California and Klamath Basin,
in WETLAND HABITATS OF NORTH AMERICA: ECOLOGY AND CONSERVATION CONCERNS 357, 360
(Donald P. Batzer & Andrew H. Baldwin eds., 2012). If vegetation overtakes the
wetlands, the wetlands are drained and the vegetation is destroyed in order to return
the area to an “interspersion of open water and vegetation.” Id.
114.

Id.

115.

Id.

116.

Id. at 362.

117. Id.; see also JON KUSLER & TERESA OPHEIM, OUR NATIONAL WETLAND HERITAGE
145 (2nd ed. 1996) (“Emergent vegetation” defined as “[r]ooted herbaceous plants
that are temporarily or permanently submerged in water and have parts extending
above the water surface”).
118.

Fleskes, supra note 113, at 362.

119.

MAC ARTHUR & MILLER, supra note 3, at 121.

120.

MAC ARTHUR & MILLER, supra note 3, at 121; Fleskes, supra note 113, at 362.

121.

Id.
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and flowering water lilies are common floating plants.122 In contrast, the
seasonal wetlands contain grass-like plants that blow in the wind, including
sedges and spikerushes.123 Providing color are smartweeds,124 which have
small purple flowers.
In addition to hosting a diversity of plants, wetlands provide “essential
links” for waterfowl migrating along the Pacific Flyway.125 In fact, the majority
of the wetlands within the Basin are engineered and managed primarily to
provide food and habitat for migratory waterfowl.126
2. Species Conservation
The Klamath River Basin is critical for the birds that migrate along the
Pacific Flyway. Approximately eighty percent of the birds migrating along
the West Coast127 stop in the Basin during their fall and spring migrations.128
A 1955 report estimated that peak numbers exceeded seven million
waterfowl in just the Tule Lake and Lower Klamath NWRs.129 And while the
FWS reports that the “biological resources have declined significantly” over
the past century,130 the Lower Klamath and Tule Lake NWRs remain the most
heavily used migratory bird habitat in the entire NWR System.131

122.

Fleskes, supra note 113, at 362.

123.

Id.

124.

Id.

125. See ROBERT M. WILSON, supra note 8, at 32. According to federal wildlife
biologists, one to two million birds use the refuges each year and “no wetlands in the
western United States provide more feeding, nesting and resting habitat for
migratory waterfowl than the marshes in the Klamath refuges.” WATER EDUC. FOUND.,
supra note 94, at 10.
126.

Fleskes, supra note 113, at 360.

127.

MAC ARTHUR & MILLER, supra note 3, at 118.

128.

WILSON, supra note 8, at 25.

129. PEDERY, supra note 93, at 2. From 1953-2001, the Lower Klamath and Tule
Lake NWRs supported ninety-two percent of the waterfowl in the Klamath Basin
Refuge Complex. MAUSER & MAYER, supra note 92, at 11.
130. TULE LAKE NWR DRAFT EA, supra note 100, at 3.2. The number of migratory
waterfowl passing through the Basin has decreased by two-thirds from its historic
levels. MAC ARTHUR & MILLER, supra note 3, at 118.
131. WATER EDUC. FOUND., supra note 94, at 10. At the Tule Lake NWR, over
4,500 waterfowl are produced annually and 50,000 to 100,000 waterfowl spend their
summers there. TULE LAKE NWR DRAFT EA, supra note 100, at 3.2. The FWS estimates
that eight million to ten million waterfowl use the Lower Klamath NWR during their
fall migration. Id. at 3.5. Waterfowl production within the Lower Klamath NWR
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The Klamath River Basin currently provides a resting point for as many
as 260 bird species,132 including four species listed under the Endangered
Species Act133 and three of the West’s last surviving white pelican breeding
colonies.134 The sheer number of species, including many species of ducks,
barn owls, blackbirds, marsh hawks, and tree swallows,135 shows the
importance of these refuges to biological diversity preservation.
Different species migrate in and out of the Basin throughout the year.
From December through February,136 the Basin hosts the largest annual bald
eagle gathering in the continental United States, when more than a
thousand bald eagles fly in from as far away as Alaska and Montana.137 As
the majestic bald eagles finish their winter roost, thousands of white tundra
swans arrive in February and March.138 Then, in early spring, the number of
migratory birds increases dramatically, when “one to two million
waterfowl—including greater white-fronted geese, northern pintails, and
green-winged teal”—fly into the Basin.139 White pelicans arrive next, with
over 1,000 of them flocking to Clear Lake National Wildlife Refuge,140
followed by spring shorebirds in April and May.141 In May and June, whitefaced ibis breed in the marshes and baby ducklings are born.142 In July,
summer shorebirds arrive.143 Then, in August and September, white-fronted
geese, double-crested cormorants, herons, gulls, and grebes, all pass
through.144 Sandhill cranes then come in September and October before
peak migration occurs in mid-November.145

averages over 61,000 birds—it hosts one of the densest breeding populations in the
NWR System. Id. at 3.7.
132. Stephen Most, Subtopic: Wonders of Nature: Flyway, OR. HIST. PROJECT (2003),
http://www.ohs.org/education/oregonhistory/narratives/subtopic.cfm?subtopic_ID=263.
133.

TULE LAKE NWR DRAFT EA, supra note 100, at 1.2.

134.

PEDERY, supra note 93, at 2.

135.

Most, supra note 132.

136.

MAC ARTHUR & MILLER, supra note 3, at 122.

137.

Most, supra note 132.

138.

MAC ARTHUR & MILLER, supra note 3, at 122.

139.

Id.

140.

Id. at 126.

141.

Id. at 122.

142.

Id.

143.

Id.

144.

Id. at 122-23.

145.

Id. at 123.
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Despite this wealth of biological diversity, the FWS has not always
succeeded in managing for the primary purposes of these refuges,
particularly at the Lower Klamath and Tule Lake NWRs.

V. The Lower Klamath and Tule Lake National Wildlife
Refuges: Examples of How Competing Land Uses
Impair Waterfowl Management
Both the Lower Klamath and Tule Lake NWRs were carved from land
that the BOR managed for irrigation and homesteading. When President
Theodore Roosevelt created the Lower Klamath NWR from BOR lands, he
included only those lands “unsuitable for agricultural purposes,”146 rather
than prime habitat for waterfowl. Thus, agricultural interests were dictating
policy to some degree from the beginning, which has continued. At one
point, the Lower Klamath NWR’s entire waterfowl habitat disappeared
because the BOR drained Lower Klamath Lake. And even though the lake
was eventually partially re-flooded, commercial agriculture has occurred
within the refuge for decades.147
Although many environmentalists, conservationists, and hunters have
tirelessly advocated for less agricultural development and more wetlands to
ensure species conservation, the overall trend has been toward smaller
refuges and thus, less space for wildlife. The most recent attempts at
harmonizing agricultural development with species conservation center on a
rotating wetlands program, where the land is periodically flooded and then
reclaimed for agricultural purposes.
This Section first investigates agricultural development in and around
the Lower Klamath and Tule Lake NWRs since their inception. Next, this
Section discusses whether farming within the refuges is sustainable given
current water shortages. Finally, this Section examines the Klamath River
Basin Adjudication (“Adjudication”) that quantified older pre-permit water
rights in the Basin, and the Klamath Basin Restoration Agreement (“KBRA”),
which is an alternate proposal that, among other things, apportions water in
the Basin. This Section considers these two options and concludes that the
KBRA is better for the refuges, despite the fact that extensive lease land
farming will continue on the refuges under the KBRA.
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146.

Foster, supra note 7, at 155.

147.

WATER EDUC. FOUND., supra note 94, at 10.
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A. History of Agricultural Development Within the Klamath
River Basin’s National Wildlife Refuges
In the early 1900s, the BOR surveyed the Klamath River Basin to
determine whether it could develop an agricultural program148 from
“unproductive land” for families.149 At the time, California and Oregon
owned the Lower Klamath and Tule Lake lakebeds in their respective
states,150 but both agreed to transfer any land uncovered by draining the
lakes to the federal government so that the BOR could develop the
Project.151 While the high desert surrounding the lakes was unsuitable for
agriculture, the lake and marsh beds were perfect locations to farm.152
In order to convert the land to farmland, the BOR undertook a
153
“mammoth engineering endeavor” that forever changed the landscape.
The Project was first opened to homesteading in 1917154 and in total, the
BOR created over 100,000 acres of agricultural land.155 In order to irrigate
this land, the BOR built “[h]undreds of miles of canals and tunnels,” and
installed “massive pumps . . . to sluice water in and out.”156 In an effort to
protect migratory bird species in this drastically transformed landscape,
President Roosevelt preserved a portion of this land by creating the Lower
Klamath NWR.157
However, because of agricultural development, the Lower Klamath
NWR has never been managed just for migratory birds and to preserve
wetlands. Rather, agricultural development and species conservation are
dueling, often “incompatible,” land uses within the refuge.158 The first battle
between agriculture and the refuges was over land.
Lower Klamath Lake historically consisted of 80,000 acres of lake and
marsh in Oregon and California;159 it was so large that a steamboat once

148.

WILSON, supra note 8, at 47.

149.

Foster, supra note 7, at 152.

150.

WILSON, supra note 8, at 46-47.

151.

Id. at 51; TULE LAKE NWR DRAFT EA, supra note 100, at 1.1.

152.

PEDERY, supra note 93, at 4.

153. Russ Rymer, Reuniting a River, NAT’L GEOGRAPHIC MAG., Dec. 2008, available at
http://ngm.nationalgeographic.com/print/2008/12/klamath-river/rymer-text.
154.

WATER EDUC. FOUND., supra note 94, at 14.

155.

Rymer, supra note 154.

156. Id. Today, there are 18 canals, which total 185 miles in length. KLAMATH
WATER USERS ASS’N, BROCHURE (undated) (on file with author).
157.

WILSON, supra note 8, at 50-51.

158.

Id. at 45.

159.

Klamath Adjudication, OAH Case 003, supra note 9, at 43.
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transported people and goods across it.160 When President Roosevelt
originally established the Lower Klamath NWR, it encompassed the entire
lake.161 However, many residents thought that the refuge should be
available for homesteading instead:
Uncle Sam, it seems, thinks more of having a nesting place for
his ducks than he does of giving these hardy pioneers, the
backbone and sinew of the country, homes in which to live. The
ranchers are not asking for anything unreasonable. They are only
demanding justice.162
For a period of time, homesteading advocates succeeded in capturing
the attention of Washington, D.C. In 1915, President Wilson withdrew more
than 7,000 acres from the refuge for farming and homesteading.163 Then,
beginning in 1917, the BOR drained the entire lake for agricultural
development for a quarter century.164 Soon after, Congress passed the Raker
Act, which opened the lakebed to homesteading.165 In the 1940s, the BOR
re-flooded a portion of the lakebed,166 but not so that wetlands could
reestablish and wildlife could return. Ironically, the BOR re-flooded a
portion of the lake because it needed a place to put agricultural runoff.167
“Today, only 12,000 to 27,000 acres of the remaining refuge lands are

160.

PEDERY, supra note 93, at 4.

161. The refuge historically consisted of 81,619 acres of lake and the
surrounding wetlands. Foster, supra note 7, at 168. However, private citizens had
previously laid claim to approximately one-third of it as part of the California and
Oregon Swamp Lands Acts. Id. at 156, 164.
162.

Id. at 156 (quoting an editorial from the Dorris Weekly Advocate on January 5, 1912).

163.

Id. at 168 (Executive Order 2202).

164. WATERWATCH, THE IMPACT THAT THE KBRA WOULD HAVE ON LOWER KLAMATH
TULE LAKE NATIONAL WILDLIFE REFUGES 1 (2010), available at http://waterwatch.org/
wp-content/uploads/2011/07/WW-KBRA-Refuge-Impacts-Rev-2010.pdf. For a detailed
summary of the events that led to the federal government draining the lake, see
Foster, supra note 7, at 158-63. After the lake was drained, “wildfires burned through
the dried peat soils of the former lakebed, sending plumes of dust and ash into the
sky and shutting down schools as far away as Klamath Falls.” PEDERY, supra note 93,
at 8.
AND

165. Foster, supra note 7, at 168.
ownership through this act. Id.

No land, however, passed into private

166. Id. at 173. For a summary of the events that led to the re-flooding, see id.
at 163-75.
167.
182

Id. at 173.
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maintained in [semi-]permanent and seasonal wetlands, compared to the
81,000 acres . . . that were originally protected.”168
Similarly, the Tule Lake NWR was established in tandem with
agricultural development.169 Tule Lake historically covered 110,000 acres in
wet years and 55,000 acres in dry years, and its zone of emergent vegetation
stretched nearly one mile wide along the north side.170 The BOR also
drained Tule Lake for agricultural development.171 The federal government
subsequently proposed a refuge in the area, not just for birds, but like at
Lower Klamath NWR, to serve as a sump for agricultural runoff.172 Today,
Tule Lake consists of two sumps, Sumps 1(A) and 1(B), which total 13,000
acres173—less than fifteen percent of the historic area of Tule Lake. These
13,000 acres of primarily open water are surrounded by approximately 17,000
acres of agricultural lands, all within the refuge.174
Not only did agricultural interests advocate for encroaching on wildlife
habitat, but the BOR also believed that it should operate the refuges. A
BOR project superintendent wrote his superior, “You, of course, are well
aware of the tendency of the [FWS] people to chisel in a little further all the
time on what we consider our proper jurisdiction.”175 In 1941, the FWS and
the BOR decided that the BOR would administer the lease land farming
within the refuges.176
There was also a dispute about whether any of the refuge land should
even be managed primarily for wildlife. In the implementing executive
orders, both the Lower Klamath and Tule Lake NWRs were expressly made

168. WATERWATCH, supra note 164, at 2. The National Park Service stated the
following regarding the Lower Klamath NWR, which was designated as a National
Historic Landmark on January 12, 1965: “Established in 1908, this was the first large
area of public land to be set aside as a wildlife refuge. Superimposed on an existing
federal reclamation project, the marshes and lakes of the wildlife reservation were
drained for agricultural purposes until intensive water management measures were
initiated in 1940 to bring the refuge back to productivity. The refuge is an
outstanding illustration of the 20th-century conflict between utilitarian (or
reclamation) interests and conservation interests in the use of public lands.” MAUSER
& MAYER, supra note 92, at 3.
169.

WATERWATCH, supra note 164, at 2.

170.

Klamath Adjudication, OAH Case 003, supra note 9, at 43.

171.

Foster, supra note 7, at 173.

172.

Id.

173.

MAUSER & MAYER, supra note 92, at 27.

174.

Id.

175.

Foster, supra note 7, at 175.

176.

Id.
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subject to agricultural development.177 As a result, agricultural interests
argued that the refuges could not be managed for the benefit of waterfowl.
In 1942, conservationists won a small victory when the FWS and the BOR
agreed that the refuges could in fact be managed primarily for refuge
purposes.178
Farmers opposed setting aside land for wildlife habitat, not only
because of the land’s agricultural value, but also because the birds ate their
crops. Certain birds, including the mallard and pintail, even preferred
farmers’ crops to native food sources.179 In the 1940s and 1950s, the FWS
used surplus military aircraft to corral the birds, pushing them onto the
refuges and preventing them from eating farmers’ crops.180 Albert Day, chief
of the FWS, described the tactic:
It is fascinating to watch a good pilot swoop down on a flock of
birds feeding in a rice field . . . circle back over them and drop a
small but noisy hand grenade in their midst. . . . Maneuvering
back and forth in wide sweeps, he manages to keep the fleeing
birds ahead of him and guides them to the refuge. As he pulls
away they settle down and soon learn that they are welcome here
even if they are not welcome anywhere.181
Many farmers also advocated for farming on the refuges to reduce crop
depredation on adjacent lands and supplement the birds’ natural food
supply.182
Even more extreme, in the 1950s, the BOR proposed that the Lower
Klamath and Tule Lake NWRs be transferred to private ownership because
the BOR had originally “reclaimed” this land and executive orders already

177. The Lower Klamath NWR was established by Executive Order 924, which
states that the refuge “is made subject to and is not intended to interfere with the
use of any part of the reserved area by the Reclamation Service acting under the
provisions of the act approved June 17, 1902, or any subsequent legislation.” TULE
LAKE NWR DRAFT EA, supra note 100, at 1.6. The Tule Lake NWR was established by
Executive Order 4975, which states that the refuge “is subject to the use thereof by
said Department [of the Interior] for irrigation and other incidental purposes, and to
any other valid existing rights.” Id.

184

178.

Id. at 1.7.

179.

SHAW & FREDINE, supra note 49.

180.

WILSON, supra note 8, at 99-100.

181.

Id.

182.

SHAW & FREDINE, supra note 49.
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subjected the refuges to agricultural use.183 This proposal resulted in a
decade of debate between various stakeholders.184 In the end, Congress
passed the Kuchel Act in 1964,185 which prohibited homesteading on the
refuges and ensured permanent federal ownership of the Klamath River
Basin’s refuges.186 However, the Kuchel Act also made concessions to
farmers by requiring the FWS to consider agricultural interests187:
The Tule Lake National Wildlife Refuge, the Lower Klamath
National Wildlife Refuge, the Upper Klamath National Wildlife
Refuge, and the Clear Lake Wildlife Refuge . . . shall be
administered by the Secretary of the Interior for the major
purpose of waterfowl management, but with full consideration to
optimum agricultural use that is consistent therewith.188
The Kuchel Act also put 17,000 acres of the Tule Lake NWR and 5,000 acres
of the Lower Klamath NWR directly into a lease program for farming.189
Through this program, famers rent land from the federal government to
commercially farm grain, hay, and row crops such as onions and potatoes.
In keeping with the Kuchel Act’s mandate that agriculture be consistent with
the refuges’ primary purposes, farmers cannot plant more than twenty-five

183. MAUSER & MAYER, supra note 92, at 3. For a detailed summary, see Foster,
supra note 7, at 178.
184. MAUSER & MAYER, supra note 92, at 3. For a detailed summary, see Foster,
supra note 7, at 178-80.
185.

MAUSER & MAYER, supra note 92, at 3.

186. Kuchel Act § 2, 16 U.S.C. § 695l (2006), available at http://www.usbr.gov/
mp/kbao/operations/land_lease/6_Laws/kuchel_act_pl88-567.pdf; MAUSER & MAYER,
supra note 92, at 3.
187.

MAUSER & MAYER, supra note 92, at 3.

188. Kuchel Act § 2, 16 U.S.C. § 695l (2006) (emphasis added), available at http://
www.usbr.gov/mp/kbao/operations/land_lease/6_Laws/kuchel_act_pl88-567.pdf.
The
FWS considers this standard “synonymous” with the mandates of the National
Wildlife Refuge Administration Act of 1966 and the Refuge Improvement Act of 1997
that land uses in national wildlife refuges be compatible with the primary purposes
for which the refuges were established and the mission of the NWR System. Letter
from Philip W. Norton, Project Leader for the Klamath Basin National Wildlife
Refuges, U.S. Fish & Wildlife Service, to Interested Party (June 4, 2002) (on file with
author).
189. Klamath Project Timeline 1882-2008, supra note 100; see Kuchel Act § 4, 16
U.S.C. § 695n (2006), available at http://www.usbr.gov/mp/kbao/operations/land_lease/
6_Laws/kuchel_act_pl88-567.pdf.
185
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percent of their land as row crops because they have limited value as food
for wildlife.190
Despite the Kuchel Act, controversy persisted over whether the BOR or
FWS had ultimate authority over the leasing program. In 1976, Congress
ended the debate by amending the NWR System Administration Act to give
the FWS primary administrative control over refuge lands.191 Thereafter, in
1977, the FWS and the BOR entered into an agreement whereby the BOR
administers the agricultural leasing program, while the FWS maintains
ultimate control.192
Today, lease lands comprise approximately 17,000 acres within the
Tule Lake NWR and 5,000 acres within the Lower Klamath NWR.193 Not
surprisingly, there are powerful interests that push for lease land farming to
continue. The agricultural leasing program generates approximately $15
million in crop value annually.194 In addition, the federal government gives
twenty-five percent of the rent to local counties.195
However, the negative externalities associated with lease land farming
have had severe effects on wildlife and their habitats. Agricultural
development both on and near the refuges degrades water quality. In her
seminal book, Silent Spring, Rachel Carson linked a bird kill in 1960 in the
Tule Lake and Lower Klamath NWRs to agricultural chemical residues.196 In

190. Kuchel Act § 4, 16 U.S.C. § 695n (2006), available at http://www.usbr.gov/
mp/kbao/operations/land_lease/6_Laws/kuchel_act_pl88-567.pdf; WATER EDUC. FOUND.,
supra note 94, at 10.
191. National Wildlife Refuge System Administration Act Amendments of
1974, 16 U.S.C. § 668dd(a)(1); Tule Lake National Wildlife Refuge, U.S. FISH & WILDLIFE
SERV., http://www.fws.gov/refuge/Tule_Lake (last updated Feb. 6, 2013); Lower Klamath
National Wildlife Refuge, U.S. FISH & WILDLIFE SERV., http://www.fws.gov/refuge/Lower_
Klamath/ (last updated Feb. 6, 2013).
192. TULE LAKE NWR DRAFT EA, supra note 100, at 1.7; Foster, supra note 7, at 180
(“This compromise land-tenure system—long-term leasing of refuge lands by
another agency—is unique in the federal refuge system.”).
193.

O’Brian, supra note 13.

194. KLAMATH WATER USERS ASS’N, Klamath Basin Restoration Agreement: Lease
Lands in the Klamath Reclamation Project, in KLAMATH BASIN RESTORATION AGREEMENT
(KBRA) INFORMATIONAL PACKET 31, 33 (2011), available at http://www.klamathbasin
crisis.org/settlement/documents/KWUA.InfoPacketApril08.pdf.
195. Kuchel Act § 3, 16 U.S.C. § 695n (2006), available at http://www.usbr.gov/
mp/kbao/operations/land_lease/6_Laws/kuchel_act_pl88-567.pdf; KLAMATH WATER USERS
ASS’N, supra note 194, at 32.
196. The “dead and dying birds” collected on the Tule Lake and Lower Klamath
NWRs contained the insecticides toxaphene, dichlorodiphenyldichloroethane (DDD),
186
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1993, the FWS investigated the lease land agricultural program on the Tule
Lake NWR and found that the “Kuchel Act had frozen management of the
[refuge] in time and had failed in one of its primary objectives: preservation
of waterfowl values.”197 Specifically, the agency found that stagnant wetlands
and siltation had: (1) reduced habitat diversity, which led to reduced wildlife
species diversity; (2) reduced waterfowl use since the late 1960s in the Tule
Lake NWR (the Lower Klamath NWR, which has much less agricultural
development, had not seen such a decline); and, (3) negatively impacted the
breeding population.198 In addition, farmers began having to apply
additional pesticides to the land because of soil-borne pathogens.199 To
address these problems, the FWS proposed that agricultural land rotate with
wetlands to diversify the available habitat, reduce soil-borne pathogens, and
allow the soil to replenish with organic matter naturally.200
Both the Lower Klamath and Tule Lake NWRs now have a “walking
wetlands” program that better integrates agriculture within the refuges. The
program started as an experimental program in the late 1990s by the FWS,
BOR, Tulelake Irrigation District (“TID”), and the Universities of California
and Washington.201 Today, agriculture and wetlands are rotated: An area is
flooded after harvest and remains as a wetland for one to four years, after
which the FWS drains the water and leases it to a farmer.202
Many tout the walking wetlands program because it has reduced the
number of pests and thus the need for pesticides, while also providing
better habitat for migratory birds. “The program has created a win-win
situation. Farmers get cleaner, more productive land while wildlife habitat

and 1,1-Dichloro-2,2-bis(p-chlorophenyl) ethylene (DDE).
SPRING 45 (1962).

RACHEL CARSON, SILENT

197. U.S. FISH & WILDLIFE SERV., FARM/WETLAND ROTATIONAL MANAGEMENT – A
HABITAT MANAGEMENT ALTERNATIVE FOR TULE LAKE NATIONAL WILDLIFE REFUGE (1993).
198.

Id.

199.

Id.

200. Id. The FWS’s interpretation of the Kuchel Act was also the focus of
several lawsuits. Walking Wetlands, U.S. FISH & WILDLIFE SERV., http://www.fws.gov/
refuge/tulelake/walkingwetlands.html (last updated Apr. 15, 2013). The lawsuits did
not change the status quo, but appear to have been a factor in the FWS’s decision to
start the walking wetlands program. Id.
201. Initially, only four percent of refuge wetlands were placed into the
program. Dave Mauser, Walking Wetlands Is Win-Win-Win, MYOUTDOORBUDY.COM,
http://www.myoutdoorbuddy.com/fishing_hunting_water_report.php?water=93 (last
updated Oct. 7, 2008).
202.

Id.
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increases,” says FWS wildlife biologist Dave Mauser.203 For farmers, the
program reduces the need for soil fumigation (to control nematode pests)
and certain fertilizers, saving them more than $200 per acre.204 Some farmers
are even able to produce crops organically.205 In addition, the FWS reports
that some crop yields have increased by twenty-five percent.206 Given these
benefits, the federal government can charge a higher rent for lands that have
undergone a wetlands cycle.207
The walking wetlands program is certainly an improvement over
traditional lease land farming. Approximately 500 acres to 1,500 acres of the
17,000 acres of agricultural lands within the Tule Lake NWR are currently
managed as walking wetlands.208 While this is a small percentage of the
agricultural lands, because the wetlands are rotated, as of 2008, 4,972 acres
of land within the Tule Lake NWR had been managed as a walking
wetland.209 However, if there is not enough water for both farms and
wetlands, conflict between the two will continue in times of water scarcity.

203. Kathy Coatney, Birds Are Back, Thanks to Farmers’ Recovery Efforts, AG ALERT
(July 12, 2006), http://www.agalert.com/story/?id=631.
204.

Mauser, supra note 201.

205. Approximately twenty percent of the lease lands are farmed organically.
O’Brian, supra note 13.
206.

Mauser, supra note 201.

207.

Walking Wetlands, supra note 200.

208. MAUSER & MAYER, supra note 92, at 27. Despite the small acreage in
rotation, the FWS found that these wetlands support between thirty percent and
ninety percent of some species. Walking Wetlands, supra note 200. In addition, some
private lands within the historic Tule Lake and Lower Klamath Lake lakebeds are
managed as walking wetlands. MAUSER & MAYER, supra note 92, at 28. Participating
farmers convert their private fields to wetlands and in return, can use an equal
acreage of croplands within the refuges. Walking Wetlands, supra note 200. In 2009, the
acreage of walking wetlands on private lands totaled 2,490 acres. Id. It is unlikely
however, that this program will expand. The FWS is unable to keep up with the
demand to convert private lands to wetlands and is running out of space on the
refuges where it can permit farming. Id. In addition, the FWS needs additional
funding to construct the necessary infrastructure to create the wetlands on private
land. Id.
209.

Tule Lake NWR Lease Lands, MYOUTDOORBUDDY.COM, http://www.myoutdoor

buddy.com/userfiles/file/pic2.pdf (last visited May 14, 2013).
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B. Impact of Water Shortages on the Lower Klamath
National Wildlife Refuge and the Tule Lake National
Wildlife Refuge
The Kuchel Act requires that farming within the Lower Klamath and
Tule Lake NWRs be consistent with the primary purposes of those refuges.
These refuges currently receive water via the Project’s infrastructure.210 The
BOR distributes the water within the Project211 and, because the refuges were
formed after Congress authorized the Project, the refuges only receive water
when there is sufficient water for farmers.212 Thus, in dry years, the wetlands
have an inadequate water supply to support wildlife while potatoes and
other crops grow nearby.213 This subsection investigates whether, in times of
water shortages, high levels of agricultural use214 are consistent with the
primary purposes of the refuges.215
Prior to 1992, water supplies were generally sufficient to support refuge
wildlife.216 However, multiple events reduced the amount of water available
for the refuges, including: the listing of the Lost River and shortnose suckers
in 1988 under the Endangered Species Act; the first Biological Opinion for
recovery of the suckers in 1992;217 increased awareness of Native American

210. WATER EDUC. FOUND., supra note 94, at 10; TULE LAKE NWR DRAFT EA, supra
note 100, at 1.1. Water for both the Project and the refuges is diverted from the
Klamath River and Lost River Systems. Hathaway & Welch, supra note 110, at 35. The
Tule Lake NWR receives water from the Lost River and return irrigation flows. Id. at
37. The Lower Klamath NWR receives water from the Tule Lake NWR via the Tule
Lake Tunnel, and from the Klamath River via the ADY Canal. Id.
211. The Project provides water to approximately 200,000 acres of agricultural
lands within the Klamath River Basin. Id. at 35.
212. Id. at 37. In addition, lease land agriculture is given preference over
wetlands. TULE LAKE NWR DRAFT EA, supra note 100, at 1.
213.

PEDERY, supra note 93, at 11.

214. Environmentalists argue that farming within the refuges uses “water that
could be used to restore wetlands.” Id. at 10; KLAMATH BASIN COAL., Briefing Paper:
Restoring the Klamath Basin’s National Wildlife Refuges is Key to Restoring the Klamath Basin
(2003), available at http://www.oregonwild.org/waters/klamath/refuges/briefing-paperrestoring-klamath-refuges-is-key-to-finding-balance-in-klamath-basin; Letter from
Oregon Wild to Ken Salazar, Sec’y of the Interior, Re: Water for the Klamath Basin
Nat’l Wildlife Refuges (Sept. 21, 2012), available at http://www.oregonwild.org/waters/
klamath/Salazar_Letter_Water_for_Klamath_Basin_NWRs_092112.pdf.
215.

PEDERY, supra note 93, at 11.

216.

MAUSER & MAYER, supra note 92, at 4.

217.

Marbut, supra note 20, at 81.
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treaty water rights; and, droughts in 1992 and 1994.218 Then, in 1995, the
Department of the Interior issued a memorandum that reordered the water
priorities within the Project to the following (listed in order of descending
priority): fish listed under the Endangered Species Act; tribal subsistence;
irrigated agriculture (both within the Project and refuges); and, lastly, refuge
purposes.219
As a result, less water was available for the refuges, causing
“significant” shortages220 when annual precipitation is below average.221
Because of the hierarchy, “the refuges [got] inadequate deliveries in eight
out of ten years” according to Craig Tucker, the Klamath Coordinator for the
Karuk Tribe.222 As Ron Cole, project leader for the Klamath Basin NWR
stated, “[t]he refuge [wa]s legally last in priority, but that doesn’t mean the
wildlife need water the least.”223 As the FWS opined:
It is paramount that Refuge wetlands receive as full a supply of
water as possible for several reasons: first and foremost, to meet
Refuge purposes for wildlife conservation; second, to replace
wildlife values lost to the Basin and Pacific Flyway with the 80%
reduction in the Basin’s historic wetland habitats; and third, to
offset the further loss of wetland habitat in the Basin that occurs
during dry . . . and below average water years.224
In 1999, the FWS acknowledged that agricultural use within the Tule Lake
and Lower Klamath NWRs is only compatible with the primary purposes of
these refuges if there is sufficient water for the wetlands.225

218.

MAUSER & MAYER, supra note 92, at 7.

219. Department of the Interior July 25, 1995 Memorandum, supra note 16;
MAUSER & MAYER, supra note 92, at 7-8; TULE LAKE NWR DRAFT EA, supra note 100, at 1.1.
220.

MAUSER & MAYER, supra note 92, at 8.

221.

TULE LAKE NWR DRAFT EA, supra note 100, at 1.1.

222.

Gilman, supra note 17.

223.

Learn, supra note 110.

224. TULE LAKE NWR DRAFT EA, supra note 100, at 1.2. Note that it is not just
the quantity of water that is important, but also the water quality and timing of
delivery. With regard to the timing, because the Tule Lake NWR is located at the
“bottom” of the “plumbing system,” the refuge cannot control when it receives water,
often causing drainage problems. WATER EDUC. FOUND., supra note 94, at 10. As a
result, the refuge is often covered with open water, “preventing the development of
productive, diverse habitat for birds.” Id. This Article however, focuses on the
quantity of water delivered to the refuges.
225.
190

TULE LAKE NWR DRAFT EA, supra note 100, at 1.3.
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The most significant and tangible impact of the water shortages
occurred during the summer of 2012 when there was less rain then normal
during peak migration.226 Because of the drought, federal regulators flooded
only about half of the wetlands in the Lower Klamath NWR,227 reducing the
available wetland habitat from 31,000 acres to 15,000 acres and leaving the
refuge with the driest conditions for spring migration in seventy years.228
This shortage was coupled with an unusually large migration of
approximately 2 million birds.229 As a result, the refuge became densely
crowded, creating the perfect conditions for disease transmission.230 Avian
cholera, a bacterial disease, began in the Tule Lake NWR but then migrated
to the Lower Klamath NWR, where it spread like wildfire amongst the
densely packed birds, killing between 10,000 and 20,000 birds in total.231
While avian cholera strikes the national wildlife refuges annually,232 the
sheer number of deaths was staggering, prompting Cole to call the die-off
“very significant.”233 Had more water been available, it would not have
happened. As Steve Holmer, senior policy adviser for the American Bird
Conservancy said, “[i]t’s really just a space problem. If the birds had more
water they wouldn’t be facing this.”234
The refuges cannot just take more water when they need it.
Historically, water users in Oregon could perfect water rights under both the
prior appropriation and riparian doctrines.235 In 1909 however, the Water

226.

Fimrite, supra note 18.

227.

Id.

228.

Learn, supra note 110.

229.

Fimrite, supra note 18.

230.

Id.

231.

Id.

232. Approximately 100 to 300 birds die annually in the Klamath River Basin’s
refuges from avian cholera. Felice Pace, KBRA “Cultural Shift” Leaves Birds Dead, Basin
Communities More Divided Than Ever, KLAMBLOG (Apr. 9, 2012), http://klamblog.blogspot.
com/2012/04/kbra-cultural-shift-leaves-birds-dead.html; U.S. GEO. SURVEY, FIELD MANUAL
OF WILDLIFE DISEASES 82-83 (2009), available at http://www.nwhc.usgs.gov/publications/
field_manual/field_manual_of_wildlife_diseases.pdf.
233.

Learn, supra note 110.

234.

Fimrite, supra note 18.

235. See generally WELLS A. HUTCHINS, WATER RIGHTS LAWS IN THE NINETEEN WESTERN
STATES vol. III, 441-63 (1977) (discussing the evolution and practice of the prior
appropriation and riparian doctrines in Oregon). Under the prior appropriation
doctrine, the first person to divert water from a stream has priority over those who
started diverting water later. Id. at 454. If there is a water shortage, those who were
“first in time” are “paramount on the stream” because those who diverted water first
are guaranteed to get water first and those who started diverting water later may not
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Rights Act236 established a permit system for appropriations.237 The Water
Rights Act only operated prospectively, and as a result, the Oregon Water
Resources Department could not regulate either for or against pre-1909
claims.238 Oregon thus created a special system to adjudicate pre-1909 water
rights.239
The Klamath Basin Adjudication is the proceeding to quantify and
establish a priority date both for pre-1909 water rights and federal reserved
water rights in the Basin, the latter of which include Native American water
rights.240 The Adjudication began in 1975 when the Oregon Water Resources
Department issued a notice requiring water users to file a claim with the
state;241 in total, parties filed over 730 claims to water within the Klamath
River Basin.242 Relevant here, the FWS made twenty-two claims for water
rights for four wildlife refuges within the Basin.243
The tribal water rights at issue in this Adjudication, particularly those
of the Klamath Tribes, are significant. When the United States signs a treaty
with a tribe, it impliedly reserves a sufficient quantity of water to fulfill the
primary purposes of the reservation.244 In 1983, after the Adjudication

get any. Id. Under the riparian doctrine, when a stream flows through a piece of
property, that landowner has “a right to use the water flowing in its natural channel,
without diminution or obstruction.” Id. at 460.
236.

Id. at 443.

237. Janet C. Neuman, Oregon, in 4 WATERS AND WATER RIGHTS, pt. XI, subpt. B at
§ I(F) (Amy K. Kelley ed., 3d ed. 2009). To blend the new system with the former
mixed prior appropriation and riparian system, the 1909 Act recognized beneficial
uses by riparian owners but abolished unused riparian rights. Id. at § I(B).
238. Findings of Fact and Order of Determination – Klamath River Basin
General Stream Adjudication 1-2 (2013).
239. In Chapter 539 of the Oregon statutes, the state legislature set forth the
procedure by which the determination of water rights applied to beneficial uses prior
to the 1909 Act is made. OR. REV. STAT. §§ 539.005-539.240 (2012); HUTCHINS, supra
note 235, at 474-75.
240. Findings of Fact and Order of Determination – Klamath River Basin
General Stream Adjudication 1 (2013).
241.

Id. at 4.

242.

Id. at 1.

243. Marbut, supra note 20, at 87. The claims included sufficient water to
irrigate 63,000 acres and 200,000 acre-feet of water per year for refuge purposes. Id.
244. This doctrine is called the “Winters doctrine” because the U.S. Supreme
Court held in Winters v. United States, 207 U.S. 564, 575-76 (1908) that when the United
States created the Fort Belknap Reservation, it impliedly reserved a sufficient quantity
of water to irrigate the reservation. The U.S. Supreme Court later clarified the Winters
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started, the Ninth Circuit held in United States v. Adair that when the federal
government created the Klamath Reservation245 in the Klamath Treaty of
1864, it intended to reserve water to support agriculture and maintain tribal
hunting and fishing practices on reservation lands.246 In addition, the court
held that these water rights date to time immemorial and thus are the most
senior water rights in the Basin.247 The Oregon Water Resources Department
considered these holdings when it evaluated the tribes’ claims.
The Oregon Water Resources Department issued the Adjudicator’s
Finding of Fact and Final Order of Determination for the Klamath River Basin
Adjudication in March of 2013.248 The FWS obtained a 1905 water right for
35,000 acre-feet of water per year to irrigate up to 10,000 acres per year
within the Lower Klamath NWR.249 The FWS also obtained a 1905 water right
for 49,902.3 acre-feet of water per year to irrigate up to 16,000 acres per year
within the Tule Lake NWR.250 The 1905 priority date originates from
Oregon’s Act of February 22, 1905, which established a procedure for the
United States to appropriate water for federal irrigation projects.251 In
response to the 1905 Act, the United States filed a notice on May 19, 1905, of
its intent to appropriate water.252 According to the Oregon Water Resources
Department this filing was sufficient to establish a 1905 water right for
agriculture.253
The FWS did not, however, acquire a 1905 water right for refuge
purposes for either the Lower Klamath or Tule Lake NWRs. Because the
United States was authorized to make the 1905 notice by the U.S.
Reclamation Act of 1902, the Oregon Water Resources Department held that
the permissible uses of that water were governed by the Reclamation Act.254
And because wetlands conservation was not one of the purposes of the
doctrine in United States v. Mexico, 438 U.S. 696, 702 (1978) when it held that the United
States only impliedly reserves water to fulfill the primary purposes of the reservation.
245. The Klamath Reservation encompassed 800,000 acres in south-central
Oregon, including all of Klamath Marsh. United States v. Adair, 723 F.2d 1394, 1398
(9th Cir. 1983).
246. Id. at 1409-10. The 9th Circuit also held in Adair that the Klamath
Termination Act of 1954, which abolished the Klamath Reservation, explicitly
recognized that the tribe retained its water rights in the area. Id. at 1412.
247.

Id. at 1414.

248.

Klamath River Basin Adjudication, supra note 19.

249.

Klamath Adjudication, OAH Case 003, supra note 9, at 70.

250.

Id.

251.

Klamath Adjudication, OAH Case 003, supra note 9, at 61-62.

252.

Id. at 42.

253.

Id.

254.

Id.
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Reclamation Act, the FWS did not get a 1905 water right to fulfill refuge
purposes on the Lower Klamath and Tule Lake NWRs.255 The earliest water
right that the FWS obtained for refuge purposes for the Lower Klamath NWR
was 1925,256 despite the fact that the executive branch established the refuge
in 1908.257 According to the Partial Order for Determination, both Oregon
and California enacted laws in 1905 that allowed the United States to lower
the Lower Klamath Lake water level and obtain title to the uncovered
lands.258 Because these acts did not immediately transfer land and there
was insufficient evidence to establish that the lake was drained until 1925,
the FWS got a 1925 priority date.259 With regard to the Tule Lake NWR, the
FWS received a 1928 priority date for over 31,000 acre-feet of water per year,
the same year that the federal government established the refuge.260 The
water rights the FWS obtained for refuge purposes for the Lower Klamath
and Tule Lake NWRs are shown in Tables 2 and 3, respectively.
Table 2. Water Rights Obtained by the FWS for the Lower Klamath
National Wildlife Refuge in the Klamath River Basin Adjudication.261
Lower Klamath National Wildlife Refuge:
Vested Water Rights for Refuge Purposes
Year
Quantity (acre-feet per year)
1925
108,229.4
1944
1,141.7
1949
87.6
1964
3,680.1
Total
113,138.8

29.
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255.

Id. at 43.

256.

Klamath Adjudication, Claim Nos. 313-316, supra note 26, at 15.

257.

Id. at 11.

258.

Id.

259.

Id. at 12-13.

260.

Klamath Adjudication, Claim Nos. 318-320, supra note 26, at 12.

261.

Klamath Adjudication, Claim Nos. 313-316, supra note 26, at 14-15, 25, 27,
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Table 3. Water Rights Obtained by the FWS for the Tule Lake National
Wildlife Refuge in the Klamath River Basin Adjudication.262
Tule Lake National Wildlife Refuge:
Vested Water Rights for Refuge Purposes
Year
Quantity (acre-feet per year)
1928
1932
1936
Total

31,480.9
2,874.7
66,205.8
100,561.4

The Adjudication puts the refuges at a significant disadvantage.263
First, it essentially validated the hierarchy of uses that the Department of
the Interior established (listed in order of descending priority): Endangered
Species Act listed fish, tribal subsistence, irrigated agriculture, refuge
purposes. In the Adjudication, the tribes got a time immemorial right to
minimum water levels in Upper Klamath Lake and Klamath Marsh, and
instream flow rights to several rivers, streams, and creeks.264 The farmers

262.

Klamath Adjudication, Claim Nos. 318-320, supra note 26, at 12, 18, 20.

263. The Adjudication is not final because parties can contest the order in the
Klamath County Circuit Court, which will issue a water rights decree either affirming
or modifying the Final Order of Determination. Klamath River Basin Adjudication, supra
note 19. Not only is the Adjudication not final, but review is de novo. U.S. DEP’T OF THE
INTERIOR & CAL. DEP’T OF FISH & GAME, KLAMATH FACILITIES REMOVAL FINAL ENVIRONMENTAL
IMPACT STATEMENT/ENVIRONMENTAL IMPACT REPORT, VOL. 1, 3.8-3 (2012), available
at http://klamathrestoration.gov/sites/klamathrestoration.gov/files/AdditonalFiles/1/4/
Volume I_FEIS.pdf.
264. The Klamath Tribes received a time immemorial right to maintain
minimum water levels in Upper Klamath Lake, Klamath Basin Gen. Stream
Adjudication, Claim No. 622, at 9 (Or. Water Res. Dept. Mar. 7, 2013) (partial order of
determination), available at http://www.oregon.gov/owrd/ADJ/docs/orders/Claims_612_
673_Klamath_Tribes_USBIA.pdf, and in Klamath Marsh, Klamath Basin Gen. Stream
Adjudication, Claim No. 623, at 3 (Or. Water Res. Dept. Mar. 7, 2013) (partial order of
determination)[hereinafter Klamath Adjudication, Claim 623], available at
http://www.oregon.gov/owrd/ADJ/docs/orders/Claims_612_673_Klamath_Tribes_USBIA.
pdf. In addition, they received a time immemorial right to minimum flows in several
seeps and springs. Klamath Basin Gen. Stream Adjudication, Claim No. 624, at 9-21
(Or. Water Res. Dept. Mar. 7, 2013) (partial order of determination), available at
http://www.oregon.gov/owrd/ADJ/docs/orders/Claims_612_673_Klamath_Tribes_USBIA.
pdf. Finally, the Klamath Tribes received instream flow rights to four rivers and
certain tributaries: (1) Williamson River, Larkin Creek, Sand Creek, Scott Creek,
Jackson Creek, Irving Creek, Deep Creek, and Spring Creek, Klamath Basin Gen.
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keep their priority over the refuges because the Project obtained a 1905
water right,265 as did the lease lands within the refuges. All of these water
rights remain subject to instream flows mandated by the Endangered
Species Act. Thus, the refuges are not better off and may even be worse off
because tribal water rights are for a greater quantity of water than the
“subsistence” rights given to the tribes previously.266 Thus, at best, the
Adjudication maintains the status quo.
Second, even if the United States were to conclude that agriculture is
not consistent with the primary purposes of the refuges under the Kuchel
Act, it could not divert the water used for agriculture to ensure there is
sufficient water for wetlands.267 If the water is not used for agriculture, it will
instead go to whoever is next in priority (and will not stay within the refuge).
Thus, the FWS cannot argue that agriculture is inconsistent with the primary
purposes of the refuges because it diverts water that wetlands and birds

Stream Adjudication, Claim Nos. 625-640, at 14-43 (Or. Water Res. Dept. Mar. 7,
2013) (partial order of determination), available at http://www.oregon.gov/owrd/ADJ/
docs/orders/Claims_612_673_Klamath_Tribes_USBIA.pdf; (2) Sprague River, Trout
Creek, Whisky Creek, and Five Mile Creek, Klamath Basin Gen. Stream Adjudication,
Claim Nos. 641-657, at 15-36 (Or. Water Res. Dept. Mar. 7, 2013) (partial order of
determination), available at http://www.oregon.gov/owrd/ADJ/docs/orders/Claims_612_
673_Klamath_Tribes_USBIA.pdf; (3) Sycan River, Long Creek, Calahan Creek, and
Coyote Creek, Klamath Basin Gen. Stream Adjudication, Claim Nos. 658-667, at 11-28
(Or. Water Res. Dept. Mar. 7, 2013) (partial order of determination), available at
http://www.oregon.gov/owrd/ADJ/docs/orders/Claims_612_673_Klamath_Tribes_USBIA.
pdf; and (4) Wood River, Crooked Creek, and Fort Creek, Klamath Basin Gen. Stream
Adjudication, Claim Nos. 668-670, at 10-15 (Or. Water Res. Dept. Mar. 7, 2013)
(partial order of determination), available at http://www.oregon.gov/owrd/ADJ/
docs/orders/Claims_612_673_Klamath_Tribes_USBIA.pdf.
265.

See Klamath Adjudication, OAH Case 003, supra note 9.

266. Note that to the extent that migratory birds use riparian habitats outside
the refuges, increased water in the streams will be beneficial, as discussed in Section
V(C), infra. In addition, the Adjudication recognized the Klamath Tribes’ right to
maintain lake levels in Klamath Marsh, Klamath Adjudication, Claim 623, supra note
264, at 3, which will surely be beneficial for migratory bird species in that refuge.
However, keeping water within the streams and marsh means that there is less water
available for the Lower Klamath and Tule Lake NWRs.
267. The FWS reached the same conclusion when it considered whether
agricultural development was consistent with the primary purposes under the prior
water delivery system. See generally TULE LAKE NWR DRAFT EA, supra note 100.
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need. Bird kills, like the one that happened in 2012, may become the
norm.268
Unfortunately, there is evidence that bird kills may be frequent after
the Adjudication. The summer of 2013 was the first summer that the Basin’s
water rights have been subject to the Adjudication. Because of belowaverage rainfall, the Klamath Tribes exercised their water rights to protect
the fisheries.269 The Project also exercised its water rights, which are senior
to those of the refuges.270 As a result, the Lower Klamath NWR “[wa]s
practically dry” and a botulism outbreak occurred on the Tule Lake NWR,
killing up to 9,000 birds.271

C. Is the Klamath Basin Restoration Agreement a Better
Alternative?
Water is scarce, not just within the refuges, but throughout the
Basin.272 This water scarcity led to a full-fledged water war when the federal
government denied water to irrigators in 2001 to ensure that there was
sufficient water for three endangered fish species: the Lost River and
shortnose suckers and the coho salmon.273 While federal regulators rightly

268. The United States could perhaps argue that pesticide usage on the
national wildlife refuges renders at least conventional farming inconsistent with the
primary purposes of the refuges. This Article however, focuses on water quantity.
269. Jeff Barnard, Avian Botulism Killing Ducks On Tule Lake National Wildlife Refuge,
Possibly Due To Drought, HUFFINGTON POST (Aug. 29, 2013, 11:15 AM),
http://www.huffingtonpost.com/2013/08/29/avian-botulism_n_3837064.html;
Tony
Barboza, Severe drought forces a moment of truth for the Klamath: Irrigation shutoffs in the river’s
upper basin may finally help move a historic water deal on the Oregon-California border, HIGH
COUNTRY NEWS, Aug. 19, 2013, available at http://www.hcn.org/issues/45.14/severedrought-forces-a-moment-of-truth-for-the-klamath.
270.

Barnard, supra note 269; Barboza, supra note 269.

271.

Barnard, supra note 269.

272. William Yardley, Tea Party Blocks Pact to Restore a West Coast River, N.Y. TIMES,
(July 19, 2002), at A1, available at http://www.nytimes.com/2012/07/19/us/two-yearsafter-pact-to-restore-river-no-changes.html?smid=pl-share.
273. Id.; Jo Becker & Barton Gellman, Leaving No Tracks, in Angler: The Cheney Vice
Presidency, WASH. POST BLOG, June 27, 2007, http://blog.washingtonpost.com/cheney/
chapters/leaving_no_tracks; Marbut, supra note 20, at 81. In 2001, the National
Marine Fisheries Service and FWS issued biological opinions which addressed the
effects of the Project on endangered or threatened species. NAT’L MARINE FISHERIES
SERV., BIOLOGICAL OPINION: ONGOING KLAMATH PROJECT OPERATIONS (2001), available at
http://swr.nmfs.noaa.gov/psd/kbo.pdf (addressing coho salmon); U.S. FISH & WILDLIFE
SERV., BIOLOGICAL/CONFERENCE OPINION REGARDING THE EFFECTS OF OPERATION OF THE
197

West

Northwest, Vol. 20, No. 1, Winter 2014

acted to protect the suckers and coho salmon, by preventing irrigators from
receiving water, they jeopardized the livelihoods of farmers and ranchers.274
In protest, farmers formed a 10,000-person bucket brigade.275 The following
year, Vice President Dick Cheney personally ensured that farmers would
have enough water for the 2002 growing season;276 that summer, over 33,000
salmon perished.277 Amongst others, the fish kill directly impacted the
Basin’s tribes, which depend on the fish for “religious, cultural, subsistence,
and commercial support,”278 as well as the west coast’s commercial salmon
fishing industry, which was subsequently shut down in 2006, in part because
of declining salmon populations in the Klamath River.279
Water users in the Basin recognized that this water war was
unsustainable and started negotiating a compromise.
Concurrently,

BUREAU OF RECLAMATION’S KLAMATH PROJECT ON THE ENDANGERED LOST RIVER SUCKER
(DELTISTES LUXATUS), ENDANGERED SHORTNOSE SUCKER (CHASMISTES BREVIROSTRIS),
THREATENED BALD EAGLE (HALIAEETUS LEUCOCEPHALUS) AND PROPOSED CRITICAL HABITAT FOR
THE LOST RIVER/SHORTNOSE SUCKERS (2001), available at http://www.usbr.gov/mp/
kbao/operations/klamath_project_2008_fws_bo_final.pdf. These biological opinions
mandated that regulators raise the minimum water level in Upper Klamath Lake and
maintain certain flows in the Klamath River to protect the fish. NAT’L RESEARCH
COUNCIL, ENDANGERED AND THREATENED FISHES IN THE KLAMATH RIVER BASIN: CAUSES OF
DECLINE AND STRATEGIES FOR RECOVERY 1 (2003).
274. Because of the biological opinions and because it was a drought year,
less than half of the farmers within the Project received water to irrigate their land.
WATER EDUC. FOUND., supra note 94, at 9.
275. Becker & Gellman, supra note 273; Robert F. Service, ‘Combat Biology’ on the
Klamath, 300 SCI. MAG. 36, 37 (2003); STEPHEN MOST, RIVER OF RENEWAL xxvi-xxxiv (2006);
Rymer, supra note 154.
276.

Becker & Gellman, supra note 273.

277. “Klamath River flows in September 2002 were among the lowest recorded
in the last half-century,” which when combined with an above average salmon run,
caused the fish to pack tightly together. CAL. DEP’T OF FISH & GAME, SEPTEMBER 2002
KLAMATH RIVER FISH-KILL: FINAL ANALYSIS OF CONTRIBUTING FACTORS AND IMPACTS 36, 123,
125 (2004). The high densities and seasonally warm water temperatures created
“ideal conditions for ubiquitous pathogens to infect salmon.” Id. at 125. According
to the California Department of Fish and Game, the number of fish killed is
conservatively estimated at 33,000; the number of fish killed may actually be more
than double the conservative estimate. Id. at III.
278.

Hathaway & Welch, supra note 110, at 34.

279. Yardley, supra note 272; Greg Addington et al., After Decades of Conflict,
Adversaries Join Forces to Save the Klamath River—and Themselves, NAT’L GEOGRAPHIC, http://
environment.nationalgeographic.com/environment/freshwater/lessons-from-the-fieldklamath-dam-removal/ (last visited May 14, 2013).
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PacifiCorp’s license from the Federal Energy Regulatory Commission to
operate four hydroelectric dams along the Klamath River was set to expire in
2006.280 Relicensing the dams would involve installing expensive fish
ladders and making other environmental improvements,281 all for a relatively
small amount of electricity.282 As a result, PacifiCorp viewed dam removal as
a viable option, which helped bring tribes,283 fishermen,284 and environmental
groups285 to the negotiating table because the dams block fish passage.286
After five years of negotiating, the Klamath Settlement Group, a
coalition of stakeholders287 (including farmers; ranchers; Native American
tribes; federal, state, and local agencies; commercial and sport fishing
groups; Klamath and Humboldt Counties; PacifiCorp; and environmental
organizations)288 signed and presented the KBRA to the public and Congress
for approval in February of 2010.289 Relevant to this Article, the KBRA divides
water among the stakeholders.290 Its companion agreement, the Klamath
280. Julia Schreiber, Fed. Energy Regulatory Comm’n, FERC Relicensing of the
Klamath Hydropower Project, ONLINE DATA RESOURCES CAL., http://ice.ucdavis.edu/
education/esp179/?q=node/582 (last visited Mar. 16, 2013); WATER EDUC. FOUND., supra
note 94, at 2. The dams that are part of the Klamath Hydroelectric Project are: J.C.
Boyle, Copco No. 1, Copco No. 2, and Iron Gate. Id. at 11.
281. According to PacifiCorp, it will cost approximately $460 million over forty
years to install devices for fish passage and make other environmental
improvements. Id. at 11-12.
282. The dams provided approximately one-quarter of one percent of the
electricity consumed in California in 2009. Id. at 11.
283. Since time immemorial, salmon have been an important food source for
the tribes in the Klamath River Basin. Id. at 7.
284. The salmon runs are important for the economy of the Klamath River
Basin. For example, following the fishery closures in 2006, Congress appropriated
$60.4 million to help affected fishermen and tribes. Id.
285.

Id. at 2.

286. Spring-run Chinook populations declined after construction of the
Klamath Hydroelectric Project dams because these four dams block fish access to
the upper Klamath River Basin. Id. at 6.
287. CHARLES V. STERN, ET AL., CONG. RESEARCH SERV., KLAMATH BASIS SETTLEMENT
AGREEMENTS: ISSUES IN BRIEF 5 (2013), available at http://www.fas.org/sgp/crs/misc/
R42158.pdf.
288. Schreiber, supra note 280; WATER EDUC. FOUND., supra note 94, at 2. For a
more detailed list of the parties that either signed or endorsed the KBRA and KHSA,
see WATER EDUC. FOUND., supra note 94, at 17.
289.

Yardley, supra note 272.

290. See KBRA, supra note 15, § 1.4; WATER EDUC. FOUND., supra note 94, at 2. The
KBRA also authorizes funds to restore salmon populations, increase the flows into
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Hydroelectric Settlement Agreement (“KHSA”), provides a process to remove
the four PacifiCorp dams.291
Since the KBRA requires both Congressional approval and funding,292 it
is uncertain whether the KBRA will ever be implemented. Given the current
climate in Congress and its emphasis on reducing expenditures, one cannot
be hopeful that Congress will enact implementing legislation.293 In addition,
public sentiment regarding the KBRA varies, with one county, Klamath
County, even voting to withdraw from participation in the coalition.294 Yet
despite these obstacles, the KBRA remains a historic compromise and, until
it is abandoned, there is a possibility that it will shape the refuges’ future.
Under the KBRA, the Lower Klamath NWR will receive between 48,000
and 60,000 acre-feet of water in the summer months and 35,000 acre-feet in

Upper Klamath Lake through a water use retirement plan, and purchase the Mazama
Forest for the Klamath Tribes. See generally KBRA, supra note 15, pt. III, §§ 16.2.2, 33.2.
291. The four dams slated for removal are the J.C. Boyle, Copco No. 1, Copco
No. 2, and Irongate. KBRA, supra note 15, § 1.4; see generally Joel Aschbrenner, Following
the Money: the Klamath Dams are a Massive Investment, HERALD & NEWS (Or.), Feb. 22, 2012,
http://www.heraldandnews.com/news/article_dccd670a-5d21-11e1-bb18-0019bb2963f4.html.
292. Associated Press, Supporters of Klamath Basin Restoration Deal Announce
Renewal of Agreement, OREGONLIVE.COM (Dec. 31, 2012), http://www.oregonlive.com/
pacific-northwest-news/index.ssf/2012/12/supporters_of_klamath_basin_re.html; WATER
EDUC. FOUND., supra note 94, at 2.
293. The KBRA originally called for Congressional authorization by the end of
2012. Jon Bowman, Parties vote to extend KBRA, SISKIYOUDAILY.COM (Jan. 2, 2013, 11:18
AM), http://www.siskiyoudaily.com/article/20130102/NEWS/130109984.
Because
Congress did not authorize the KBRA before this deadline, all forty-two signatories to
the KBRA agreed to renew the compromise for two more years to give Congress more
time to approve it. Associated Press, Supporters of Klamath Basin Restoration Deal
Announce Renewal of Agreement, OREGONLIVE.COM (Dec. 31, 2012), http://www.oregon
live.com/pacific-northwest-news/index.ssf/2012/12/supporters_of_klamath_basin_re.ht
ml. The companion KHSA also requires Congressional authorization and funding,
and a federal determination that dam removal is in the public interest. Id.
294. Klamath Cnty. Bd. of Comm’rs, Order No. 2013-066, Withdrawing from the
Klamath Basin Restoration Agreement (KBRA) and the Klamath Hydro Settlement
Agreement (KHSA) (Mar. 12, 2013), http://bloximages.chicago2.vip.townnews.com/
heraldandnews.com/content/tncms/assets/v3/editorial/4/8c/48c4b808-8c26-11e2-aac6-0
019bb2963f4/5140f1e74abe5.pdf.pdf. Whether the County can actually withdraw is
unclear. See Samantha Tipler, KBRA: Can They Do That?, HERALD & NEWS (Mar. 13,
2013), http://www.heraldandnews.com/members/news/frontpage/article_2075741e-8b
9a-11e2-88d5-001a4bcf887a.html. However, the Commissioners’ vote indicates that
the coalition may be fragmenting.
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the winter months,295 specifically for refuge purposes.296 Thus, in average
water years, the maximum amount of water that the Lower Klamath NWR
could receive for wetlands is 95,000 acre-feet per year and the minimum is
83,000 acre-feet per year. For the walking wetlands program, the FWS will
contribute one foot per acre from its allocation297 and the Project irrigators
will contribute two feet per acre.298
The Tule Lake NWR will get water for refuge purposes, walking
wetlands, and agriculture from the Project’s diversion and is entitled to
receive “continued delivery of water to the approximately 13,000 acres of
wetlands and open water” on the refuge.299 The Tule Lake NWR currently
receives return flows from private agricultural lands300 into the two sumps,
which are managed according to an agreement between the FWS, BOR, and
TID.301 Minimum water levels in Sump 1(A) are mandated by a 1992
Biological Opinion to protect the endangered Lost River and shortnose
sucker302 and water levels in both sumps and are tightly controlled for flood

295.

KBRA, supra note 15, § 15.1.2.B.ii.

296. Id. The average total inflow to the Lower Klamath NWR between 1988 and
2009, excluding the 1992 and 2001 drought years, was 65,000 acre-feet during the
summer and 36,000 acre-feet during the winter. MAUSER & MAYER, supra note 92, at 9.
These figures represent an “upper estimate of total water use on the refuge.” Id.
Thus, the upper estimate of the acre-feet that the refuge will receive under the KBRA
matches the average inflow into the refuge. The lower estimate of the acre-feet that
the refuge will receive during summer months is 17,000 acre-feet below the average
inflow. The refuges are allocated water from the Project’s Diversion. KBRA, supra
note 15, § 15.1.2.D. There are drought plans in the KBRA that will be implemented if
the applicable diversion quantities for the Project cannot be met. Id. § 15.1.2.F. For
the summer months, the KBRA allows the FWS to enter into forbearance agreements
that reduce the water demand by an amount equivalent to the deficit. Id. §
15.1.2.F.i.a. If forbearance agreements are entered into, the refuge will receive its full
allocation. Id. If these agreements are not entered into, the refuge allocation will be
reduced to 24,000 acre-feet. Id. § 15.1.2.F.i.b. If after such reduction is made,
addition deficits still exist, the refuges and the Project will equally share the deficit.
Id. § 15.1.2.F.i.c. If a shortage occurs during the winter months, the shortage will be
shared between the refuges and the Project according to a plan that will be
completed within one year of the effective date of the KBRA. Id. § 15.1.2.F.ii.
297.

Id. § 15.1.2.E.iii.a.

298.

MAUSER & MAYER, supra note 92, at 7-8.

299.

KBRA, supra note 15, § 15.1.2.B.i.

300.

MAUSER & MAYER, supra note 92, at 7.

301.

Id. at 19; see also KBRA, supra note 15, § 15.1.2.A.ii.

302.

MAUSER & MAYER, supra note 92, at 19, 28.
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control.303 TID manages the water levels on a daily basis.304 As even the FWS
concludes, “wetlands on [the] Tule Lake NWR are much more of a byproduct
of Project operations than wetlands on [the] Lower Klamath NWR.”305
The FWS analyzed the potential impacts of the KBRA to the Klamath
River Basin’s refuges306 and concluded that the refuges will benefit from the
KBRA because they will receive more water than they currently do, resulting
in over 190,000 additional waterfowl over a fifty-year period.307 While the
Lower Klamath NWR will receive less water than it could potentially receive
for refuge purposes under the Adjudication, the KBRA makes the Lower
Klamath NWR equal priority to the Project irrigators and expands the
Project’s purposes to include fish and wildlife and refuge purposes.308 Thus,
under the KBRA, this refuge likely will receive more water in drought years.309
Although the KBRA does not permit the FWS to modify how the Tule
Lake NWR is currently managed, this refuge will likely also benefit from the
KBRA. Because the KBRA provides the Project with certainty regarding how
much water it will receive every year, the refuge, by extension, benefits from
this as well. In addition, the Tule Lake NWR and irrigators have equal
priority under the KBRA, which should result in more water for the refuge310
and ensure that the water level in Sump 1(B), which is not controlled
because of the Endangered Species Act listed fish, will not be depleted.311
Some environmental organizations however, including Oregon Wild312
and WaterWatch,313 do not support the KBRA. WaterWatch argues that it is

303.

Id. at 27.

304. Id. The FWS and TID entered into a contract in 1956, under which TID
manages the water within the refuge. Id.
305.

Id.

306.

See generally id.

307. Press Release, U.S. Dep’t of the Interior, Klamath Secretarial
Determination Process: Summary of Key Conclusions (Sept. 2011), available at http://
www.doi.gov/news/pressreleases/loader.cfm?csModule=security/getfile&pageid=275941.
308.

MAUSER & MAYER, supra note 92, at 7.

309. The FWS estimates that the Lower Klamath NWR’s winter allocation will
be met in all but five percent of the driest years. Id. at 21. In addition, the Lower
Klamath NWR’s summer allocation will be met in all but ten percent of the driest
years. Id. This is an improvement over the current allocation, which is itself better
than the rights the refuges received in the Adjudication.
310.

See id. at 27.

311.

Id. at 28.

312. See The Klamath Basin Restoration Agreement, OR. WILD, http://www.oregon
wild.org/waters/klamath/a-vision-for-the-klamath-basin/the-klamath-basin-restorationagreement (last visited May 13, 2013).
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dangerous for the FWS and BOR to become financially dependent on lease
land agriculture, as proposed in the KBRA.314 The KBRA transfers the Keno
and Link River Dams to the BOR, which will operate the dams to maintain
water levels and deliver water to irrigators.315 Yet, instead of requiring
irrigators to finance the costs associated with these dams, they will be
funded by revenue from commercial farming on the Tule Lake and Lower
Klamath NWRs.316 In addition, the FWS will receive twenty percent of the net
revenue from farming on these refuges.317 WaterWatch argues that this
financial incentive to continue farming will distract both agencies from
ensuring that the refuges are actually managed for the benefit of their
primary purpose: waterfowl.318
The NWR System is short on funding generally: Adjusting for inflation,
funding for the six refuges within the Basin decreased by sixteen percent
between the 2002 and 2007 fiscal years.319 In addition, the FWS does not
currently receive any of the rent collected from farmers.320 Given these
realities, the revenue that the FWS will generate under the KBRA is an
advantage that the KBRA provides, not a disadvantage. The FWS could use
this revenue to help protect migratory bird species.
As discussed above, to the benefit of the refuges, the KBRA expands
the Project’s purposes to include fish and wildlife.321 However, the KBRA
also states: “[t]he fish and wildlife and national wildlife refuge purposes of
the Klamath Reclamation Project shall not adversely affect the irrigation

313. The Klamath Settlement Agreements, WATERWATCH, http://waterwatch.org/
programs/restoring-the-klamath/the-klamath-settlement-agreements-agreements-sum
mary-and-analysis (last visited May 13, 2013).
314.

WATERWATCH, supra note 23.

315.

KBRA, supra note 15, § 15.4.5; WATERWATCH, supra note 23.

316. KBRA, supra note 15, app. A(H). The BOR receives money to operate the
dams after ten percent is given to TID, payment is made to counties pursuant to
Public Laws 88-567, twenty percent is given to the FWS for wildlife management
purposes on the Tule Lake and Lower Klamath NWRs, and ten percent is distributed
to the Klamath Drainage District. Id. WaterWatch estimates that after these
deductions, approximately sixty percent of the net revenues will be distributed to
BOR to operate the two dams. WATERWATCH, supra note 23.
317.

KBRA, supra note 15, app. A(H).

318.

See WATERWATCH, supra note 23.

319.

See U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-08-797, WILDLIFE REFUGES:
CHANGES IN FUNDING, STAFFING, AND OTHER FACTORS CREATE CONCERNS ABOUT FUTURE
SUSTAINABILITY 120 (2008), available at http://www.gao.gov/new.items/d08797.pdf.
320.

Gilman, supra note 17; MAUSER & MAYER, supra note 92, at 5, 7.

321.

KBRA, supra note 15, app. A(G).
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purposes of the Klamath Reclamation Project.”322 WaterWatch argues that
this language is harmful to the refuges because it could prevent the federal
government from complying with the Endangered Species Act.323 However,
the KBRA expressly states that all public agency parties “shall comply with
all applicable legal authorities, including . . . [the] Endangered Species
Act.”324 Thus, WaterWatch’s fears are unfounded because the protections
afforded by the Endangered Species Act remain intact under the KBRA.325
The KBRA also locks in farming on 22,000 acres of the Tule Lake and
Lower Klamath NWRs for fifty years,326 which requires a significant amount of
water—water that the refuges themselves need to support wildlife, as
evidenced by the recent bird kills.327 The 17,000 acres of lease lands on the

322. Id. This section also states that water deliveries mandated by the KBRA
will adversely affect the irrigation purposes of the Klamath Reclamation Project. Id.
In addition, once the water rights established in the KBRA are submitted to the state
of Oregon, this section is inapplicable. Id.
323.

WATERWATCH, supra note 23, at 3-4.

324. KBRA, supra note 15, § 2.1. In addition, delivery of water to the refuges is
specifically subject to the Endangered Species Act. Id. § 15.1.2.A.iv.
325. WaterWatch also makes additional arguments. WaterWatch argues that §
15.1.2.E.iii.e of the KBRA could limit the ability of the refuges to acquire additional
water for refuge purposes by purchase, lease, or storage because “the allocation to
Lower Klamath NWR shall be reduced by any delivery of surface water through
Reclamation facilities from other delivery points.” WATERWATCH, supra note 164, at 45. The purpose of the section is to ensure that water delivered via points other than
those which will be measured according to § 15.1.2.E.iv.a of the KBRA will not result
in the refuges getting more water than their share. The purpose of the section is not
to limit the ability of the refuges to acquire new and additional water and if the FWS
tried to acquire additional water, it would likely argue as such. WaterWatch also
argues that the Lower Klamath NWR will disproportionately bear the burden of water
shortages during drought. Id. at 4-5. However, as discussed in footnote 304, infra,
even with the drought plan, the refuges are likely to get more water than they do
currently, which is more water than they will likely get under the Adjudication.
Lastly, WaterWatch argues that it is unrealistic that the Lower Klamath NWR will
actually receive additional water because a number of improbable conditions must
be met first, including dam removal. Id. at 3-4. However, the KBRA is an integrated
agreement and if one piece falls apart, the whole agreement falls apart. For this
reason, the refuges will not get additional water until the Project’s water diversion is
approved. KBRA, supra note 15, § 15.1.2.C. In addition, for the same reason, the
KBRA requires various assurances, KBRA, supra note 15, § 15.3, which are applicable
to all parties, not just the refuges.
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Gilman, supra note 17.
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Tule Lake NWR alone require approximately 43,000 acre-feet of water
annually.328 Some environmentalists argue that these lease lands should
instead be restored to permanent marsh.329
While reverting all of the lease lands within the Lower Klamath and
Tule Lake NWRs to wetlands would benefit the birds that migrate along the
Pacific Flyway, the water necessary to create the wetlands is overappropriated in the Basin. If the FWS were to reject the KBRA because it
locks in lease land agriculture for fifty years, they would be forced to follow
the Adjudication. As discussed above,330 the water rights that the FWS
received for refuge purposes are junior to the rights received for agriculture.
If the FWS were to discontinue the lease land farming program, that water
would go to the user next in priority and would not stay with the refuges.
Thus, the environmentalists’ argument ultimately comes up short. Given the
two alternatives, the Adjudication and the KBRA, the KBRA presents the
better choice to ensure an adequate water supply for the refuges.
In addition, the KBRA authorizes funding to restore the upper Klamath
River Basin and purchase water rights. While the restoration provisions aim
“to restore and sustain natural production of Fish Species throughout the
Klamath River Basin,”331 restoration activities are likely to also benefit
migratory bird species. For example, a significant portion of the funding will
be used to establish riparian corridor management agreements.332 Grazing
has compacted wetland soils333 and currently prevents riparian plant

328.

DeVoe, supra note 24.

329. Id. In addition, there are indirect benefits of permanently restoring
marshlands, including better aquifer recharge, which could potentially reduce
pumping costs for the area’s well users.
330.

See Section V(B), supra.

331.

KBRA, supra note 15, §9.2.1.

332. The signatories to the KBRA anticipate spending $8,000,000 to restore the
Williamson River, thirty-six percent of which will be spent to develop riparian
corridor management agreements; $63,570,000 to restore the Sprague River, twentyfive percent of which will be spent to develop riparian corridor management
agreements; and $13,700,000 to restore the Wood River, thirteen percent of which
will be spent to develop riparian corridor management agreements. MATTHEW BARRY
ET AL., PROJECTED RESTORATION ACTIONS AND ASSOCIATED COSTS UNDER THE KLAMATH BASIN
RESTORATION AGREEMENT FOR THE UPPER KLAMATH RIVER BASIN ABOVE KENO, OREGON 8-10
(2010), available at http://klamathrestoration.gov/sites/klamathrestoration.gov/files/
Barry.et.al.KBRA_restoration_actions_and_costs_July_30_2010.pdf.
333. Joseph P. Fleskes, Wetlands of the Central Valley of California and Klamath Basin,
in WETLAND HABITATS OF NORTH AMERICA: ECOLOGY AND CONSERVATION CONCERNS 360
(Donald P. Batzer & Andrew H. Baldwin eds., 2012).
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community succession.334 Through agreements with private landowners, the
parties to the KBRA hope to change management in riparian corridors in
ways that will reestablish successional plant communities.335 Additional
riparian vegetation means more bird habitat.336
Similarly, the Water Use Retirement Program will also benefit the
birds. The Program aims to permanently increase the inflow to Upper
Klamath Lake by 30,000 acre-feet per year.337 Water can be added by, for
example, sale or retirement of valid water rights, split season irrigation, and
water efficiency projects.338 Increasing the quantity of water available in the
Klamath River Basin is beneficial for the refuges. If there is more water in
the system generally, the refuges are more likely to get water in drought
years. Thus, there are benefits to the refuges and wildlife in general that the
dissenting environmental groups have not considered.

VI. Conclusion
Our national wildlife refuges are managed according to a laudable
principle: ensuring species diversity, while also allowing humans to benefit
from these landscapes. For it is only when humans interact with and make a
living from the natural world that it will be appreciated and protected for
future generations. However, the FWS struggles to ensure that humans do
not overrun the refuges and that activities exist in harmony with—not
counter to—species preservation.
The Lower Klamath and Tule Lake NWRs are vivid examples of this
struggle. In the upper Klamath River Basin, humans farm, birds migrate, and
wetlands cleanse the water. Throughout history, wetlands and species
diversity have been at best undervalued, and at worst, ignored and
destroyed. At the same time, water has become increasingly scarce. The

334. UPPER KLAMATH BASIN CONCEPT PROPOSAL TO THE OREGON WATERSHED
ENHANCEMENT BOARD: SPECIAL INVESTMENT PARTNERSHIP 13 (2010), available at http://
www.oregon.gov/OWEB/docs/board/2011-06/itemp_b1.pdf.
335. E-mail from Larry Dunsmoor, Water Mgmt. Liaison, Klamath Tribes, to
Ashley Palomaki (May 9, 2013, 2:59 PM) (on file with author). Riparian zones are
defined as “[v]egetated corridors or wetlands along rivers or streams that are
occasionally flooded by those bodies of water but which are otherwise dry for varying
portions of the growing season.” KUSLER & OPHEIM, supra note 117, at 146.
336. Stream-side riparian habitat is particularly important for landbirds in the
Klamath River Basin, including “species such as yellow warbler, willow flycatcher,
tricolored blackbird, and black-headed grosbeak.” GARY L. IVEY, JOINT VENTURE
IMPLEMENTATION PLANS: KLAMATH BASIN 10 (2001), available at http://www.ohjv.org/pdfs/
klamath_basin%20.pdf.
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refuges currently do not get enough water in eight out of ten years. Ideally,
more water would just be transferred to the refuges, but as the refuges have
shrunk over the last century, agricultural interests have settled in. Families
depend on the water; taking it away is not a viable option, legally or morally.
The goal of the KBRA is to attain “peace on the river.”339 Peace can only
be achieved if the multiple parties living in the Basin share the resources
within it. Peace comes not from an end to protests and lawsuits, but more
fundamentally, from an understanding that each stakeholder adds value to
the Basin. The KBRA was only possible once each stakeholder realized that
its own interests were not the only ones worth protecting. From this
foundation emerged the KBRA, in which no stakeholder got everything they
wanted but every stakeholder got something.
In some ways, the ideals that fostered the KBRA are the same ones
behind the compatibility principle. Under the compatibility principle, the
FWS cannot solely protect pristine landscapes and pretend that species
conservation is the only goal worth attaining. Rather, the FWS must at least
consider other uses, even if it ultimately rejects them. In reality, this means
that national wildlife refuges host numerous land uses and the FWS tries to
navigate what are often competing interests to find a workable solution.
The KBRA is not a perfect agreement for the refuges, but it is a
workable solution. For example, the Tule Lake NWR will not directly receive
additional water for wetlands, which is evidence that they remain
underappreciated. In addition, lease land farming, which exceeds the
acreage of wetlands within the Tule Lake NWR, will continue. However, the
KBRA also has advantages. The refuges’ water priority will equal that of the
farmers. This is simply not the case under the Adjudication. In addition, the
Lower Klamath NWR will receive water specifically for wetlands. The KBRA
also provides for water retirements and if there is more water available in
the Basin generally, the refuges are more likely to get water in drought years.
Finally, restoration of the upper Klamath River Basin will be beneficial for
migratory bird species—the very species refuge managers work so hard to
protect. Just like refuge managers must work with interests that want to
farm within the refuges, they must work with and live within the Basin as a
whole. Because the KBRA provides the best way forward for the refuges and
the Basin as a whole, it deserves continued support from the FWS.

339.

KBRA, supra note 15, § 21.3.1.B.i.
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